46
2

[image: image1.png]FROM THE AMERICAN PEOPLE





The United Republic of Tanzania

JUDICIARY OF TANZANIA
Enhancing the Capacity of the Judiciary 

magistrates Training program

PROTEA COURTYARD, 11th – 23rd  AUGUST 2008

DAR ES SALAAM

Final Report 
Prepared by Michael Genelin,

Lead Trainer, DPK Consulting

[image: image2.png]MILLENNIUM
CHALLENGE
CORPORATION

REDUCING POVERTY THROUGH GROWTH





[image: image3.emf] 


      Table of Contents

1.
Background
4
2.
Pre-Seminar Activities
4
3.
Opening the Seminar
5
3.1
Pamela White, Director of USAID in Tanzania
5
3.2
Tanzania Chief Justice Augustino Ramadhani
6
3.3
Eddy Lyamuya, Magistrate
7
4.
The Role of the PCCB: Corruption in Tanzania
7
5.
Anti-Money Laundering
9

5.1
Overview on Anti-Money Laundering
9

5.2
Anti-Money Laundering Regulatory Framework
10
5.3
Money laundering preventative measures
11
5.4
The Financial Intelligence Unit
12   

5.5
Anti Money Laundering Red Flags
14  

6.
Judicial Ethics
18 
7.
 Anti-Corruption Techniques (An Introduction)
21

7.1
How to Investigate Corruption
21
7.2
Proactive and Reactive Detection
22

7.3
Basic Investigation
24
7.4
Types of Evidence
25
7.5
Further Concerns Over Witnesses
27
7.6
Financial Evidence: Methods of Proof
27

8.
Financial Crimes and Corruption
28

8.1
Defining Corruption
28
8.2
Reasons Corruption Flourishes
29

8.3
Issues of Judicial Corruption
30

8.4
Preventing and Combating Corruption
32

9.
Training of Trainers
34

9.1
The Process of Learning
34

9.2
Creating the Syllabus
35

9.3
Curriculum Development
35

9.4
Ethics and Integrity Instruction
35

9.5
Developing the Program
36

10.
Program Handouts and Materials
36
11.
Seminar Evaluation
37

11.1
Baseline Evaluation
37
11.2
Substantive Seminar Evaluation Statistical Results
38
11.3
Train the Trainer Evaluation
39 
12.
Program Objectives: Analysis Results
41

13.
Recommendations
42 

14.
Appendix: Material Index
45 

1.                                  Background
The Millennium Challenge Account (MCA) Threshold Program and the Medium Team Strategy of the Government of Tanzania’s Legal Sector Reform Program identified a critical lack of knowledge among judges and magistrates on judicial ethics, financial crimes and corruption as factors undermining the credibility of the Tanzanian justice system.  Anti-corruption reform is a Government of Tanzania priority, as evidenced by the National anti-Corruption Strategy and Action Plan, but improvements in the investigative strategy of the justice system would have little or no effect on corruption unless the judiciary had the intellectual resources to properly and fairly interpret the laws.  For example, magistrates and judges must be thoroughly conversant with such statutes as the Prevention and Combating of Corruption Act of 2007 and the Anti-Money Laundering Act of 2007 in order to properly interpret cases brought before them based on the violation of these statutes.  Being given a general awareness of how financial crimes schemes are typically executed, how the proceeds of corruption are laundered, and how investigative bodies intend to work in analyzing, investigating and prosecuting financial crimes was needed.  

Pursuant to this assessment, a much larger program, with a greater scope of training, was originally planned, but reduced funding restricted training capacity. As a result, the program was limited to three modules 1) Financial Crimes (FC) and Money Laundering (ML) for Magistrates, 2) Fighting Corruption (FC) for Magistrates and 3) Training of Trainers (TOT).  The number of participants receiving the training was reduced to 80, with the participants split into two separate groups of forty to attend the ML and FC segments of the training.  Financial Crimes and Money Laundering was reduced to two sessions of 3 days each and Fighting Corruption reduced to two sessions of 2 days.  The TOT training was planned to accommodate a subset of twenty magistrates to be selected as master trainers to be trained in two segments, of two days each, with ten magistrates in each segment.  The magistrates who completed this latter segment were to carry on future training of additional magistrates utilizing the materials they had been exposed to in the ML and FC segments of the seminar.  To that end, the following activities took place:

2.                          Pre-Seminar Activities
Dates were set for the seminar, with the 11th through the 16th of August 2008 for the first segment of the training, and the 18th through the 23rd of August for the second segment of the training. Both segments had identical agendas. Primary trainers were identified within the concept of generating a mesh of both national and international consultants.  All were vetted as experts in their fields of anti-corruption, money laundering and financial crimes.  An in-country logistical and accounts person was identified, and she began the process of identifying a location for the seminar and the financial system that would be used to provide the needed resources for bringing together the participants at the seminar.  A liaison was created with Zakayo Lukumay, Chief Training Research and Statistics Officer within the judiciary.  It became his responsibility to identify the magistrates who were to attend and arrange for their transportation to and from the seminar.  Per diem expense payments were arranged for the participants by the DPK logistics person.  With the securing of the seminar location needed seminar materials were obtained, and in conjunction with the consultants other seminar documents and materials were prepared for distribution. The lead trainer/coordinator was brought into Tanzania and established contact with the Chief Training Research and Statistics Officer and additional in-country experts in their respective areas were identified.  These included the Director General of the PCCB and Appellate Court Justice Eusebia Munuo.  The seminar site was inspected and approved.  The seminar agenda was developed (see seminar materials), with all parties agreeing to their respective topics and roles within the seminar.  Added materials from all participants was gathered and/or developed for both lecture demonstrations and handouts for the participants. With the needed participants and materials at hand, the seminar began. 
37 magistrates attended the first week of the seminar; 42 magistrates attended the second week.  Both week’s curricula and lecturers were identical
3.                           Opening the Seminar

3.1 Pamela White, Director of USAID in Tanzania 
Director White presented the opening remarks emphasizing the critical role in the fight against corruption in Tanzania played by the magistrates and judges. She emphasized that you can have excellent laws, experts, investigation and prosecution, but if the magistrate is not effective, the justice train is derailed.  Public perception is that the police and the legal system are the most corrupt public service in the country, so the training at this seminar may be the most important intervention carried out by USAID in Tanzania.  Through the Millennium Challenge Account Threshold Program USAID has helped the Government of Tanzania take important steps in improving the rule of law.  This has included sending nine judges who sit on the Judicial Ethics Commission to a comprehensive course on judicial ethics in the United Kingdom. (Note: Justice Eusebia Munuo was one of those individuals) These judges will be preparing a master curriculum so they can bring ethics training to each district magistrate. And the training here will offer all participants advanced instruction in the country’s anti-corruption and anti-money laundering legislation, and on typical money laundering and corruption schemes.   As well, a smaller group would be trained to act as resource persons for fellow magistrates when those attending the seminar returned to their areas of jurisdiction.  More than 250 investigators from the PCCB have already been trained in the area the seminar is focused on, and that training will bear fruit in the future. Investigative journalists have been trained, we have assisted in procurement audits, and finally USAID has helped establish local public expenditure tracking committees in more than half the country’s districts to root out corrupt practices. Tanzania, under President Kikwete’s leadership, has committed itself to stamping out corruption in the country.  Progress is now being made. As the late Mwalimu Nyerere said, “Corruption is an enemy of justice.”  Ms. White then congratulated the group on the great strides they had made in fighting corruption. 

3.2 Tanzania Chief Justice Augustino Ramadhani
Justice Ramadhani praised USAID for giving Tanzania such great support, and in this instance, to the US for supporting this training through the Millennium Challenge Corporation.  He said that it is crucial that members of the bench be aware of what financial crimes mean to society.  Integrity is paramount.  Corruption in the judiciary is like terminal cancer, and there is real corruption currently in the judiciary.  How bad isn’t known, but whatever the depth, it is too much.  Justice Ramadhani emphasized, however, that the Court of Appeal and the High Court are free of corruption.  The biggest problem is in the primary court staffed by magistrates. We must take steps to cure the problem of corruption.  He warned participants at the seminar that the training they received would be useless unless they resolved to be corruption free.  They must know the law, and apply it completely and fairly. 

Justice Ramadhani emphasized that they are trying to make the conditions and benefits for the judges and magistrates better. But raising the conditions of service, by itself, is not enough to stop the corruption process.  There must be individual determination to be above corruption.  We are trying to modernize the judiciary.  We are trying to use computers, and train people in the cyber process.  There are not enough computers.  We are trying to get more.  There are not enough magistrates, which slows court processes, but we are trying to improve that by introducing IT in all the courts. There is a need for introducing provisional magistrates. Unfortunately, there is a cost for that. But we know that when the chances of being found out are greater, this is a deterrent to criminal activities. So we need these people.  

We have talked to regional and district committees.  We have been telling them that they are the ones who get reports on corruption.  Please tell us who is corrupt to stop this practice.  When someone is called and told this, they will take the warning to heart.  As well, we are meeting people to get to the bottom of the corruption complaints about the court.  Many have genuine problems.  Cases have to be adjudicated.  Continuances in criminal cases have to be stopped.  Magistrates must realize that speedy trials are a deterrent to criminality and corruption.

Dr. Edward Hoseah, Director of the PCCB, was then chided about not warning the Chief Justice and the courts about the reports of corruption in the judiciary.  If they (the courts) know about it, they can stop it.  

The Chief Justice then opened the training.

3.3 Eddy Lyamuya, Magistrate 
The resident magistrate in charge of Kisutu spoke, thanking the Chief Justice.  She informed the assembled magistrates that the subjects they were about to go into were very important. Presently, magistrates are improperly trained and not experienced enough.  They are not even aware of what drugs look like.  So, how do you deal with them, or corruption, when you can’t identify the criminal event?  The key players must know what they are doing.  They don’t know the simplest things.  She thanked everyone for their help.  The magistrates needed the knowledge of what was about to be imparted.
4.            The Role of the PCCB: Corruption in Tanzania 

Dr. Edward G. Hoseah, Director General., PCCB Financial Intelligence Unit
Dr. Hoseah spoke on the role of the PCCB in Tanzania, its structure, mission and mandate.  Both investigating units and the courts have to work together. We have to restore the confidence of the public in government and the judiciary. Section 7 of the Prevention of Corruption Act mandates that we:

· Educate society

· Prevent Corruption

· Deterrence by detection and prosecution

The PCCB’s high level goals include:

· Enlisting and fostering public support in fighting corruption.

· Examining systems and procedures of Government and public bodies to identify corrupt practices or potential.

· Providing impartial and independent advice on preventing corruption.

· Advising on revising systems and procedures in government where corruption has been identified.

· Investigating individuals and organizations suspected of being involved in corruption.

· Prosecuting individuals and organizations for offences under the Prevention of Corruption Act and others.

· Creating an enabling environment in which these objectives are achieved.

Established in 2006 the prevention of Corruption act was passed to enable us to analyze information and prevent money laundering.  Corruption and money laundering are intertwined—and the control of corruption and money laundering relies heavily on the international community for mandate and operations.  

Money launderers rely on cash.  They use 1) Placement (putting the money in banks or other institutions) 2) Layering (obscuring the process of laundering and placement so it appears like any other money) and then 3) Integration (laundering it into a transmuted form so you can then safely use the money anywhere).
There are many and continuing innovations in money laundering.  When one method is discovered the criminals find another quickly.  They try to use unrecorded transactions of money…and there is a real linkage of corruption and money laundering.  

Corruption is the “unauthorized trading of unauthorized authority.”  Corruption requires utilization of systems for the manipulation of money.  Generally, in corruption-ripe circumstances, one person (the official) has been authorized complete authority of the money or property or service.  For corrupt practices to be successful there have to be either “no” controls, or “insufficient” controls on the money that is the target of the corruption.  Corruption takes place in secret.  It is an offense on the run.

Common traits:  “Motive, Conspiracy, Inclination, Opportunity, with the aim of obtaining property.”   Mens rhea can’t be shown in most cases.  Section 22 of the Act says knowledge is imputed.  Motive is proved by inferences.
The PCCB focuses on prevention in the main.  Electronic evidence is admissible in the courts of law (because of the Electronics Evidence Act).  It applies to most electronics, including computers. So, it is being utilized by the PCCB.

Surveillance: The use of surveillance means you have targeted someone or something for “watching”. And from this you get intelligence. Investigation is physical interview, or documentation.  Intelligence is not.   

Dr. Hoseah thanked USAID for ten years of training and additional resources to help prevent and fight corruption.  In Tanzania there are many Acts (legislation) which have been enacted to fight corruption.  But Tanzania also subscribes to the international community’s regulations which support anti-money laundering activity.  

Suspicious transactions: Banks and financial institutions, stock exchanges, customs, notaries, lawyers, can be the focus of suspicion.  Large transactions, etc can be an indicator.  All agencies should work together to overcome the negative results of money laundering.  

Dr. Hoseah then opened up his talk for questions: Why isn’t corruption defined?  The United Nations Convention Against Corruption act is subscribed to by Tanzania.  They avoided defining corruption in this act, and others, because they felt it would be too exclusive rather than inclusive.  He defined “Proceeds of Crime”:  It means real or personal property of every description…. tangible or intangible and includes any such real or personal property which is obtained by a criminal act.  

FIU and PCCB are not rivals and have different functions. FIU is not an enforcement agency. It focuses on intelligence. And PCCB is helping the FIU, which is a new agency, to get started.  Both will be mutually helpful to each other when they are working together.
5.                         Anti-Money Laundering
 5.1   Overview of Anti-Money Laundering

Anthony Gitonga, BSC and Chartered Accountant  Mr. Gitonga is an expert in Anti-Money Laundering practices. He has served the banking sector as Head of Risk and Compliance, as well as head of Internal Audit with over 13 years of experience. He specializes in the field of combating financial crimes and anti-money laundering practices, training personnel in anti-money laundering in the East Africa region.

He began his lecture by asking how many of the seminar’s participants have looked at the Money Laundering act of 2006 or the proceeds of Crime Act—no one at the seminar had read any of the material. These laws have reporting requirements which must be complied with.  What is laundering?  Transferring of illegally obtained money?  Literally: Cleaning dirty money from criminal activity.  There is money laundering in Tanzania, and it comes from corrupt acts.  And those engaged in it try to convert their illegitimately obtained money into legitimate- looking money. Five hundred billion US dollars is laundered every year around the world (drug dealers, etc). Many companies in Tanzania have been victims of crimes involving money (financial crimes, money laundering, etc.).

· We need to identify the causes and consequences of money laundering

· Identify methods of management to detect, prevent and reduce incidence of ML

· Explore means to mobilize resources and public opinion against money laundering

· Identify methods of investigation
5.2   Anti-Money Laundering Regulatory Framework

What is money laundering, and what is the link between money laundering and terrorist financing?  What is the magnitude of the problem?

AML definition: UN instruments initially defined it.  Almost all countries define it the same, and have the same prohibitions.  Oxford definition: Transfer of money obtained illegally to foreign banks or other locations where it will be safe. They are either:

· Proceeds of crime, and/or

· Proceeds for Crime

The Vienna Convention: the first international Anti-Drug Convention defined money laundering (UN) in 1998.  The UN Convention against Transnational Organized Crime (2000) followed.
Financial Action Task Force (FATF) is the chief international body functioning in this area.  Tanzania is a participant/member.  The 40 recommendations and 9 special recommendations come from this group.

Definition of ML in Tanzania: Engaging in acts designed to conceal or disguise the true origins of criminally derived proceeds so that the unlawful proceeds appear to have derived from legitimate origins or constitute legitimate assets.

Should the banker have known of the dirty quality of the money? Should the casino operators be held responsible for knowing it was dirty money that was played in their establishment? After all, money launderers “always win” at casinos.  No, they use this as a reason/excuse for having cash.

Criminals use banks as disguises for laundering money.  Because of the banks’ role in money laundering, known or unknown, the process undermines the integrity of banking institutions and the financial industry.  So we must understand that:

· Money laundering is organized.

· It is complex in nature 

· Money may be sent by wire, its provenance fading in a maze of electronic transfers, which are broken into manageable wads which can then be withdrawn and re-deposited elsewhere, obliterating the trail.

· Money launderers will use fake invoices, or any document, to legitimize the laundered money to outside observers.

5.3 Money Laundering Preventative Measures
Anti-Money Laundering Act of 2006 --- Predicate Offenses (Part I) must be proved in order to convict under the Act:     


Drugs 


Arms trafficking


Organized crime


Terrorism


Counterfeiting


Smuggling


Forgery


Human trafficking

 
Etc.

These actions will give rise to “proceeds in crime” (see above).  Mr. Gitonga related the concept of the Hawalla.  A Hawalla is a money man, a person involved in the informal transfer of money from place to place.  He has the ability to pick up a phone and tell a man in another city or country to pay any sum of money to another person without any questions being asked.  He is almost invariably a criminal, and is part of the informal money laundering process in the world, utilized by people who need to convert or transport money from place to place without leaving a trace of transfer.  Any transgression of their rules will result in sanctions, often death.

Part III of the Act:  Prohibition of Money Laundering

Three stages of Money Laundering:

· Placement (conversion) Deposits into the financial system
· Layering (concealment)  Funds moved to other institutions

· Integration (creation).  Funds are used to acquire legitimate assets to fund further activities.  The money is now cleaned
There was a complete discussion of the act, along with problems patent in the Act
Proceeds for Crime:  Often used for terrorism purposes...  Charitable organizations are supposed to be funded by the public….so, money from them comes from an apparent clean source...and resulted in the Dar es Salaam embassy bombing being successful.  Hence, in many instances, sources of money may be concealed. In the Twin Towers bombing, terrorists were able to beat the money laundering controls in the US.  They used “smirfing” techniques.  Cash transactions of $10000 or over must be reported to the government, so they always deposited less than $10,000, avoiding investigation. 47% of the money used in the Twin Towers bombing came through cash deposits, much of it checks from well meaning individuals (10%), the rest from miscellaneous sources.  When the process leading to the plane attacks commenced, the terrorists began withdrawals to finance their crimes.

· 39% was withdrawn as cash

· 11% in checks to individuals

· other miscellaneous withdrawals  

5.4   The Financial Intelligence Unit 

Special police units are needed to investigate the crimes enumerated in these legislative acts.

Terrorist Financing Definition:  FATF does not define the term but the UN has passed the International Convention for the Suppression of Financing of Terrorism (1999).  Their definition is as follows:  “…any person who provides or collects funds with the intention that they should be used, or in the knowledge that they are to be used, in full or in part, in order to carry out…acts of terrorism” is guilty of the Financing of Terrorism Act.”

The Forty Recommendations require that every money laundering act have its recommendations taken into account in their legislation. The Financial Action Task Force on Money Laundering (FATF) conducts periodic audits in the signatory countries on legislation and/or enforcement of this act.   It covers forfeiture measures to be taken by financial institutions to prevent money laundering.  

The Forty Recommendations require you to identify financial institutions and all of their officers.  The institutions must establish appropriate risk management systems in their operations.  They should identify the beneficial owner in all transactions, and take reasonable measures to verify the identity of the beneficial owner so that the institution (and law) is satisfied that it knows who the beneficial owner is.

Leaders in Africa have stolen huge amounts of money, many through faulty financial institutions.  Now, reporting suspicious activity is required. Note: It is often referred to as the Forty and Nine Recommendations, the “Nine” being additional recommendations generated at a later date.  

The Anti-Money Laundering Act of 2006 says you must “know your customer.”  The financial institutions should ask for ID documents, address, date of birth, etc.  They should ask what the nature of your business is. When they know that, they know what the range of your business should be.

Criminals often use companies called “shell” companies.  They are fronts, and do not really exist, except for criminal purposes.  

Section 17 of the Act: Suspicious transaction reporting:  There must be reporting when there is reasonable evidence to believe the transaction has something to do with money laundering. Note: A defense to potential bank liability for the depositor’s actions may be that you (an employee of the bank) required the person to report the transaction.  That may get the financial institution off the hook of complicity or liability for not reporting the transaction.

Section 19:  Certificates of Deposit:  Must have the actual name of the depositor on it.

Section 20:  “Tipping off.”  Person who tips off a person that he is being investigated has committed a crime.  

Section 21: Overriding Secrecy Provisions:  Potential liability for following this act in overriding secrecy provisions may not apply so long as you do an inquiry in good faith and are doing an “investigation” as to whether or not the suspicious transaction was truly illegal.

Day Two of the Seminar (lecture continuation):
Money Laundering Act of 2006 and Regulations of 2007.  Mr. Gitonga quizzed attendees on their analysis of the Act and its Regulations.  It is up to the magistrates to enforce the act.  The Proceeds of Crime Act of 1992 was distributed to the attendees.

The FIU (Financial Intelligence Unit) is responsible for obtaining of intelligence on money laundering in Tanzania. The difference between the FIU and the PCCB was discussed.  

Money laundering case studies were presented and analyzed by the class.  Mr. Gitonga then went into ways to curb money laundering in the country.  These included prevention, criminalizing of money laundering, the requirement of a financial intelligence unit, the requirement of financial institutions reporting of suspicious acts, confiscation of ill-gotten money and the training of magistrates, reporting persons and other responsible officials.   Preventative measures include:

· Customer ID and due diligence 

· Record keeping requirements

· Suspicious transaction reporting

· Balancing privacy laws with reporting and disclosure requirements

· Internal controls at the financial institution

· Regulations and supervision.  

5.5   Anti-Money Laundering Red Flags

At the top is KYC (Know Your Customer). This must include details of due diligence whenever suspicion is raised:
It must include the identity and background of the client, the “beneficial owner’s identity” and background (Ultimate shareholders), the source of funds/nature of business, and monitoring over time.

The AML triad (Anti-Money Laundering)    

 Know your customer (KYC)

· Beneficial owner and background

· Source of Funds/nature of business

· Monitoring over time.

 Know your transaction (KYT)

· Trace complex, large transactions

· Spot unusual behavior

· Large volume of transactions

                   Know your processes (KYP)

· Policies, procedures

· Roles and responsibilities

        Record Keeping

· Retain documents that describe the methods and the results

of any measures taken to verify the identity of a customer.

· Maintain records of all identification information and 

Transactional for 5 years after the account has been closed.

The objective of KYT is to build a system that detects suspicious patterns related to money laundering or any other fraudulent activity.

· Detect deviations from a customer profile

· Detect layered transactions

· Pays special attention to complex transactions

· Large and unusual transactions

· Use the red flags to detect suspicious transactions

Model AML Framework (regulations): 60% is about due diligence.

Legal and regulatory framework in an institution is important.

Policies and procedures must be established, such as:  Verifying the identity of client; monitoring (of) suspicious transactions…to internal/external reporting (to authorities). Training and awareness are needed.  Record keeping is paramount 

The Financial Intelligence Unit

2006 Money Laundering Act makes the FIU’s establishment mandatory.  Reasons for its need are fourfold. First, the groups that launder money are organized.  Second, they are sophisticated, and use technology. Third, money laundering is very profitable and, fourth, transactional in nature.
-FIU is a major stakeholder in the fight against money laundering and  

 terrorist financing.

-Established by an act of Parliament in 2006 to combat the above

-Responsible for receiving, analyzing and disseminating suspicious  

 transaction reports and other information in relation to suspected money   

 laundering and terrorist financing activities.

           -To give help in training members of financial institutions.

What is intelligence?

· It deals with things that should be known in advance in initiating a course of action.

· It is the product of collecting, requesting, processing, integrating, evaluating, analyzing and interpreting relevant information

· It is dependent upon confidential sources and methods

All reports to the FIU are confidential

Reporting Institutions: Banking sectors, financial sector, gaming sectors, estate agents, etc.  Obligation is to report suspicious transactions, cash threshold transactions, cross border transactions which are set up by the FIU threshold which is set up in the country..  The threshold account would be the sum total of any given day in any account or customer.  They keep records for 5 years.  They identify and verify clients after reportage.   There must be a compliance officer in the institution.

They reconstruct the money laundering process, analyze the scheme used, ID the main parties, schedule witnesses and documentation, establish the violation committed, and link the transactions.  They also ID the commercial activity of the business, and examine the conflicts of interest presented.

Red Flags you can use:

· Nature of Business

· Difficulty in describing the nature of his business

· Large and unusual transactions

· Transactions that lack business sense

· Unusual transfer of funds among related accounts

· Inflows of funds or other assets well beyond known income or resources

· Dealing in large volumes of financial instruments

· Change in business patterns

· Little or no need for cash

· Inconsistency in account activity

Transaction or account activity which is not consistent with the customer’s normal business activity

· Insufficient or suspicious information

· Unusual or suspicious I.D.

· Reluctance to provide complete information about:

-The nature and purpose of its business

-Anticipated account activity

-prior banking relationships

-names of its officer and directors

-information on its business location

· Disconnected home/business telephone

· Avoiding Requirements

                 Requests to be exempted from providing certain documents

Reluctance to proceed with a transaction after being informed that some document must be filed.

· Source of funds concealment

· Fund transfer activities

· Wire transfer activity to/from:
1. A financial secrecy haven or 




 2.  High risk geographic location




 3.  Without an apparent business reason, or

 4.  When it is inconsistent with the customers business or        

       known history.
5. Many small, incoming FT, or deposits made using checks 
      and money orders.  Almost immediately, all or most are  

      wired out in a manner inconsistent with the customer’s     

      business activity or history.
6.   Etc.
· Bank Charges (Don’t care what they’re charged)

· Dormant Accounts

· Suspense Accounts (no names, and transferable without accounting)

· Negative publicity

· Politically Exposed persons

· Third party involvement

· Employees




Lavish lifestyle that cannot be supported by employee salary

Failure to conform with recognized systems and controls,  

  particularly with private banking.

Refusal to go on leave or vacation.

After a question and answer session, Mr. Gitonga concluded his presentation.  End of day two.

6.                                 Judicial Ethics 

Justice Eusebia Munoa , Justice of the Appellate Courts

Note: Justice Minoa was one of the individuals sent to the UK for training in Ethics.  Justice Minoa spoke on ethics as applied to the courts in Tanzania.

What does Judicial Ethics mean?  It is a code that mandates how judicial officers must conduct themselves, conforming to particular standards. It is “good behavior”.  
Why should they have ethics?  

1) The nature of judicial work requires good conduct

2) Checks and balances in administering justice

3) Integrity

4) Impartiality

5) Equality

6) Competence and diligence

7) Propriety

Prior to 1984, ethics in Tanzania was regulated by common law principles, which were unwritten but known through custom and practice.

Essentially, ethics was established and founded on the independence of the judiciary, and the need for integrity, impartiality, equality before the law, competence and diligence. Decisions must be based on:
· Independence of the judiciary, which means independence from the executive branch of government and no interference from authorities. 

· Judgment made without fear or favor.

· Judgment based on evidence brought before the court, the facts, and the law. It should be on the circumstances of the case, not extraneous events and pressure

What does integrity mean?

· Standardized conduct

· Good moral standards

· Sanctity of the law (so you yourself must be sanctified, “holy”)

What is impartiality?

· Must judge in a “fair” manor.

· Must not favor one side or the other

· It is reflected in the trial and the decision. What elements do you expect in a fair trial?  Must give a full hearing to either party.  

· There must be adequate notice to the parties and adequate opportunity.

· There must be a right to/of defense.  

· A right to representation (counsel)



-There must be no conflict or interest in the case.

What is equality before the law?

· Equal justice

Competence and Diligence

· Knowledge and skill

· Avoidance of delays (Work within a reasonable time, utilizing that time.  

· Manage your time

The Guide to Judicial Conduct was first passed in England and Wales.  It governed:

· Bias and personal relationships

· Activities outside of court

· Media

· Participation in public debates

· Commercial activities

· Etc.

Care should be taken that outside activities should not interfere with your work. Avoid any conflicts.  A judge should not be involved in active business management.

Judges should not discuss individual cases. They should not air disagreements over judicial decisions in the press.  You can, however, sympathize with the audience’s situation if appropriate.

If you have any possible interest in a case, you must declare that interest. Disqualify yourself and have someone else take the case when there is a conflict.  That’s the easy way to handle it.

Avoid faulting colleagues.  Preserve the credibility of the courts. Hence, you must conduct yourself with decorum and credibility.

Canadian Ethical Principles for Judges:

It underscores the independence of the judiciary, integrity, impartiality, competence, diligence and equality as in common law.

Tanzania Judicial Ethics

Be familiar with the Tanzanian constitution.  Award compensation to victims of crime.  Promote mediation and reconciliation.  Administer justice without undue technicalities.  Affirm the Independence of the judiciary.  Disputes must be settled impartially.

Live up to the judicial oath in accordance with the laws and customs of Tanzania without fear or favor.  The Code of Conduct for the Judiciary of 1984 was to check abuse of judicial powers and to maintain checks and balances.

A judicial officer includes a judge or magistrate of any description employed in the judicial dept of Tanzania.

Judges must have integrity: Be law abiding and honest.

Criteria for Disqualification of a judge:

---Test:  Would a fair minded person or observer conclude upon reading the Ruling of Judgment that there was a real problem in the adjudication of the case.  

· An objection can be raised against a judge if there is bad blood between the parties, or one of them.

· If the judge or member of his close family has an interest in the outcome of the litigation other than the administration of justice.

· Or, if there is a close relationship with one of the parties or if a close relation of the judge has such a relationship.

What is reasonable under the circumstances?  With that rule of reason we make a decision about the consequences…and disqualification…not necessarily the fact of the matter.

All judges should adhere to judicial ethics.  By so doing our standard of work will be higher. 

Justice Munoa concluded her lecture by taking questions.
7.           Anti-Corruption Techniques  (An Introduction)
Michael Genelin, J.D.  Mr Genelin is a long time consultant in the reform of the courts and prosecution services.  This work has included anti-corruption in governance in both the public and private sectors. 
Mr. Genelin’s lecture focused on anti-corruption programs and techniques in detection, Investigation and readying cases for prosecution.  The reason for this approach was to enable the magistrates to better understand the structure of a case and to recognize what was presented in court, what could have been presented in court, and what should have been presented in any given case.  To this end, a recent US case was discussed, evaluated and investigated with the seminar class: the United States vs. Bradley Birkenfeld,  The actual statement of facts in the case were distributed to the participants.  All aspects of the $200,000,000 money laundering, fraud, tax evasion and smuggling case were gone over, including the liability of the Swiss Bank and the Lichtenstein banks involved 

From this, additional corruption cases were evaluated, and investigated, including police extortion and bribery cases, judicial malfeasance (including sexual extortion), acceptance of gratuities by judges, acceptance of gratuities by state employees, etc.  Thereafter, a beginning point for the investigation process was developed, leading to its final process, the filing of a case. 

Both Grand and Petty Corruption were defined and explored.

7.1   How to Investigate Corruption
Pro-Active detection: A law enforcement agency initiates an undercover investigation in order to pursue intelligence received (generally via anonymous, or telephone interception, etc...  Much of the time this kind of investigation is intelligence based.

Reactive detection: A formal complaint is received by the law enforcement agency (community based other government agencies, local councils, private companies, etc). Perhaps disclosure and reporting requirements or audits and inspections form the basis of the official complaint. 

· Be aware: Failure to disclose or report is sanctionable in most instances and may provide an alternative means of charging. Disclosure may reveal a serious conflict of interest, which may also conceal underlying corruption.

· Public audits and inspections may include audits of records, physical inspection of premises, Auditors should have the legal power to conduct regular audits of individuals or agencies, with agencies or individuals required to cooperate.  They must have access to bank records.

· There must be opportunities to report corruption so that the corruption may be identified.  These must be “safe” opportunities (and perceived as safe). There must be security against retribution. This is particularly the case in “insider” information, which suggests the need for “Whistleblower” legislation. 

· There must be a free flow of information with other investigative agencies. 

(Examples: tax agencies, agencies investigating money laundering, customs, other anti-corruption agencies).
Offenses generally classified as predicate offenses, such as bribery and extortion, etc. were discussed.  
7. 2   Pro-Active Detection and Reactive Detection

Investigations are assisted by:

1) Disclosure and reporting requirements.  Compare them with what you discover, and use the discrepancy. They are also useful for discovering conflicts of interest.

2) Audits and Inspections:  audits of records, physical inspection of premises and assets, interview with people who have relevant information.  Random audits are a marvelous tool.
3) Adequate resources and expertise, as in accounting.

4) Right of access to bank accounts
5) Right to income tax reports.
6) An established format for exchanging information with other  

      investigation agencies.

Integrity testing can be valuable.  This is particularly the case in “Petty Corruption”, such as police taking bribes in traffic situation. 
Give people the opportunity to report corruption, and make sure that you do as much as possible to secure that person against retribution. Example: Whistleblower Laws”, or anonymity, or physical protection, or relocation. 
Case selection strategies were discussed, including criteria for charging selections.
Disposition of corruption cases was analyzed.
Potential witness concerns were assessed, including having provisions for the protection of witnesses in place.
Dealing with Informants was outlined, these processes included confidential informants, confidential sources, and cooperating witnesses.
Financial investigations, and the beginning moves in an investigation, were gone over, including:
1) Targeting:
· Once a particular suspect has been identified (or grounds for suspicion arise) any screening should include persons with whom they have strong ties (i.e. family members, business associates, etc.  Remember, bank accounts are often in the names of people the suspect trusts.  Lands or stocks may be registered in another person’s name.
· Identify assets for future forfeiture or to uncover additional evidence of the crime.  Don’t forget, if you are not a professional accountant, have one available to use.

2) Indicators
· Look to whether or not the person lived “beyond his means”
· Remember to review tax returns, financial disclosure forms, employment records, loan applications
· Talk to immediate superiors and to fellow “employees”.  Suspects have a way of revealing themselves and their processes to those they associate with on a daily basis.
· Public registers, credit card accounts, expensive parties and celebrations, school fees and support measures for children, foreign bank accounts, homes, second houses and holiday homes should be located and assessed, means of transport should be identified, servant’s salaries and perks, etc. should all be investigated.

Electronic Surveillance, such as video recording, and covert wire tapping and body transmitters were discussed.
Undercover Operations mean a secret investigation.  An undercover agent is one whose identity, during the course of the operation, is disguised or kept secret.

1) Make sure the undercover agent is properly trained.  Does he know the law?  Does he know the guidelines he is operating under?  Can he/she manage stress? Etc.

2) Try to corroborate everything.
7.3   Basic Investigation:

With good investigative techniques and a thoroughgoing knowledge of the law, and the possible violations of that law which you are seeking to prove, you should, if the person is guilty, be able to prove it.

                Reconstructing the Facts in a Case:

1)  You are required to reconstruct events, substantiate witnesses’ accounts, and to breathe life into what might be regarded as dead facts.  

3) You are not required to reconstruct the whole event. There are several approaches to take.

Regard the case as a puzzle.  You put the pieces together until the picture emerges. You may not have the whole face and body, but enough may emerge for you to identify the defendant as the individual whose face has emerged from the puzzle. 

Think like you are the government attorney that has been selected to try the case.  

Think as a defense lawyer.  That means exploring the holes or defects in any prosecution.

Think like a judge or magistrate.  What would you, as a judge or magistrate want presented in a case like this.

Evidence does not sit up and bark at you like a dog to inform you that it is “Evidence!” You must first develop the ability to find the evidence.

7.4   Types of Evidence:

Corruption cases are generally put together through a series of facts, pieces of a chain, with direct evidence relating to small facts, but the entire case made up of circumstances and pieces of events which, when put together point to the conclusion that the person is guilty. 
The Mind Set of Investigation:

· Motive

· Opportunity

· Intent

· Preparation

· Plan

· Knowledge

· Identity

· Absence of Mistake or accident

· Consent (or its absence) in some cases

It must be evidence that tends, in reason, to prove any disputed fact that is of consequence in the determination of the action  

We can even make the list of admissible areas of evidence longer, particularly on cross-examination or on presenting rebuttal:

· Credibility of a witness

· Ability to perceive or not-perceive the existence of a fact

· Bias or other interest

· Consistency or inconsistency of statements

· Existence or non-existence of a fact

· Evidence of a defendant’s character or a trait (i.e. for violence under certain circumstances;

· Or, to rebut evidence adduced by a defendant

· Admissions of untruthfulness

· Attitude toward giving testimony.

An Analytical Technique


Possibilities

We need an organizational tool or tools. One of the main ones is to prepare what is called a storyboard or logic path.

· Real Evidence: Actual, tangible exhibits which are involved in the case (e.g. A computer hard drive where evidence was recovered)

· Demonstrative Evidence – Not the real object, but a representation or illustration of the item to corroborate the real thing. (E.g. Photos, diagrams, etc.)

In a continuing investigation, you want to:

· Develop additional leads in the investigation

· Get evidence of innocence or guilt

· Admissions or confessions from a defendant

· To fill in what you already know from the facts and/or circumstances of the crime.

· To find out if others were involved in the crime

· To develop evidence that leads to any material (i.e. bank deposits, stock, etc.) obtained as a result of the crime.

-      What?     What does the crime or incident consist of?

·  When?    When did it happen?

·  Where?   Where did it happen? 

·  Why?      Why did it happen?

·  Who?      Who made it happen?

·  How?      How did it happen?
These items were discussed using examples of real cases.  
“Finding indicators” were then enumerated:

· Tax returns, employment record, financial disclosure forms, etc.

· Credit card accounts, foreign bank accounts, school fees, homes, etc.

· Experts should be consulted, including document examiners, paper and ink analysts, document comparison evaluators, computer experts, DNA and blood typing analysts, etc.

· Using additional covert techniques: telephone toll records, pen registers, mail covers, mobile tracking devices, audio recordings, wire taps.

General Principles were outlined:

· Follow the leads

· Identify the defendant’s stakeholder, those likely to either control assets or know about them, such as children, spouses, friends, business associates, clerical personnel, etc.

· Identify Assets.  Examples:  accounts, land registry, trade exchanges and stock brokerage companies, etc.

· Follow the money

· Money leaves a trail coming and going.  Example: Cash purchases can be traced and confirmed, checks pass through banks, etc.

And whatever you find, don’t believe in coincidence.  

7.5   Further Concerns over Witnesses

Witnesses may be afraid of retaliation.  They may be concerned about being associated with scandal.  Some witnesses may be involved, and may face exposure if they cooperate.  Some are criminals covering for one another.  Be sensitive to their issues.

7. 6   Financial Evidence: Methods of Proof
· Specific Items

· Net worth method

· Total Expenditures method

· Cash Expenditures

· Bank Deposits method

· Disproportionate Income/Property/Asset Method

All methods were discussed in detail, along with the admonition that an accountant expert must be consulted and used during all aspects of any financial crime case.

Other types of Financial Evidence

· No Checks for Cash

· No Loans

· Cash Instead of Checks

· Unusual use of Cash

· No checks or Credit Charges

· Safe Deposit Box Activity

· Use of Third Parties in Financial Transactions

Common Defenses

· The “It did not happen” Defense

· “I got the Money, but I was Legally Entitled to It”

· The Cheat Defense

· “Outrageous Government conduct” Defense

· “I Was Conducting my Own Investigation Defense

· The “Attorney Advice” Defense

Investigation and Problem Solving:

All participants were then given specific problems, again based on real cases.  After a vigorous discussion of the problems, the session concluded.  End of Day three.

8.                  Financial Crimes and Corruption

Professor Sifuni Mchome, Associate Professor and Dean of the Faculty of Law at the University of Dar es Salaam, and an expert in the area of financial crime, particularly in the East African Region spoke next.

8.1  Defining Corruption
He identified the “players” in the fight against corruption: Judiciary, PCCB, Police, National Prosecution Services and the Public.

“Corruption” is understood as giving something to someone with power so that he will abuse his power and act favoring the giver.  It is about giving and receiving to influence a certain end.  Bribes are a reward given to pervert the judgment or corrupt the conduct to get something done more quickly, or so something should not be done, or when it should be done to make sure it is done.  

Corrupt Acts:


Reduce revenues


Increase costs


Distort policies


Undermine management


Discourage investment and aid.   
Divert resources.

It makes society uneconomic and unfair  

.
Hurts those that are weak, denies the poor their share and increases poverty.  Even “relief” gets diverted to the rich

It makes Society unsafe.  It can make food, medical supplies, etc, unsafe.  It increases crime.  As a result, corruption kills.

Corruption is a global threat:

Money laundering, drug running, gun smuggling, incompetent management, damage to the environment, etc are all part of it. As a result, corruption anywhere threatens everybody. 

Patterns of Bribery.

It can be Occasional or Systemic.  It can become inbuilt in a society, and no one can avoid it.  That’s Systemic.  No one is surprised.  But when people are shocked by an act of corruption that is Occasional.

The Benefits of Bribery
It really is problematic and has no benefit on a long term basis.  It generates problems.  It is dangerous.  
Slang or Unique Terminology 
It becomes cultural when a particular language adopts the language…and it is accepted.  It becomes part of society. It tends to prevent combating the fight against corruption.  It minimizes the consequence of the corruption.

8.2   The Reasons Corruption Flourishes 

Poverty, wealth, opportunity, greed, competitive advantage, power, influence, need, make corruption a possibility when you have systems laxity.

There may be a lack of accountability, a lack of transparency, a failure to punish offenders, no clear patterns of conduct or restraints, large expenditures (which create opportunities).
Corruption has also become part of organized crime.  It includes politicians, business people, bureaucrats, justice actors, and is linked with drugs, cross border crimes, illegal trade.  It has an entrapment effect through the use of taking advantage of the “innocent” with small bribes and then threats of disclosure.

Excessive Bureaucracy creates problems.  It’s hard to supervise.  What takes place in the “office” becomes an unknown.  That means there is too much discretion.

Someone will pay a bribe if the net advantage from paying the bribe is greater than the cash value of the expected benefit less the cost.
Corrupt People?  We need to motivate and change people so they do not accept corruption.  As part of the “learned” we sometimes benefit from corruption and exploitation.  We cannot accept it. We need to fight corruption together. 

Judicial Corruption (Detecting, Preventing, Combating, Eradicating)

The Minimum Sentences Act began the first step in really combating corruption.  And the act allowed for confiscation of property.  The Economic Organized Offenses Crime Act was enacted in 1984.  In 1991-2 the Proceeds of Crime and Corruption Act and the Mutual Assistance in Crime Act were passed.  It makes monitoring of suspects allowable.  But authorities were never made aware of the legislation in the judiciary, in the prosecution, even in the police.  In 2007, the Prevention and Combating of Corruption Act was passed.  It was a new, umbrella act that allowed us to engage the problem completely.

The question now is: How do we engage the authorities in utilizing the laws.  It is not enough to have the PCCB.  It needs more than that.  What social mechanisms are available to change the system, to change the people?  We need to detect crimes!  It is the systems within the judiciary that will stop the corruption in the judiciary, as they will in the police and the prosecution.

8.3   Issues of Judicial Corruption 

Corruption may be perceived or actual: a delayed ruling, or hearing a case in closed chambers, for example, may or may not be an indicator of corruption..  A lost or misplaced file may generate the perception.  A dismissed application may be because of unmet requirements, rules broken, or procedures not followed, but may be perceived as a disguise of corruption.

Grand corruption may exist simply because one has the “power”.  For lower ranks, on the other hand, one may resort to petty corruption to supplement income, from peer pressure/influence, or just because the opportunity has presented itself.
Corruption is “In Cash” or “In Kind”: Cash payments are in cash or other monetary forms.  “In Kind” comes in the form of gifts such as land, supply of building materials, entertainment, hospitality, or sexual favors, etc.

But, actual grand corruption rarely spreads by word of mouth.  You don’t generally see it. 

A joint exercise with the participants began: Write one cause of corruption in the judiciary, and exchange it with neighbors.  The causes listed were as follows:

Greed 

 
Irresponsibility of top leaders

Poor promotion system

No transparency

Lack of ethics

Subordinates lose hope

Lack of accountability

Too much discretion

Poor employment

Poor resource allocation system


Extended Family obligations




To conceal illicit behavior 




Systemic weaknesses




Double standards




Peer Pressure
Personal behavior (morality issues)




Weak office structures (limited innovations)



The Judicial Services Act of 2005 addresses corruption in the Judiciary. Every judicial officer is bound by the Code of Conduct for Judicial Officers.  Corruption complaints may be referred to Commission or the Relevant Committee. Also see the Conduct for Judicial officers of Tanzania of 1987.  It mandates that you obey the law.
8.4   Preventing and Combating Corruption

See also the Prevention and Combating of Corruption Act of 2007


Corrupt Transaction 



Section 15


Obtaining Advantage
            

Section 23


Sexual or other favors  



Section 25


Failure to give account of property

             on being served a notice to do so  

Section 26 (3)


Possession of Unexplained Property  

Section 27


Embezzlement and Misappropriation

Section 28


Diversion





Section 29


Abuse of Position




Section 31


Trading in Influence




Section 33 (2)


Transfer of Proceeds of Corruption  

Section 34 

(It should be compared with 

the provisions of the Anti-Money 

Laundering Act of 2006)
A problem/solution/resolving process/management process was then put forward:

Problem Solving Skills


Task: Define the problem.
Set priorities


Develop a Strategy


Use experience from similar problems

Task Management (Why do you want to do any particular thing?)


Clarify the task (know what you need to do and why)


Start where the energy is


Start much earlier than you think is necessary

Task Management Strategies


Work thorough projections – Think ahead

Do not look for one solution, look for several; find out what you         

   
  need.  Set time limits


Documentation


How have you defined the problems?

The parameters of the problem

The solution that you considered with their advantages,   

  disadvantages and interesting features

How did you arrive at the decision you took?
Legal Knowledge and Analysis


Understand the legal system

Understand the context in which the legal problem, issue or dispute 
   
  arose


Understand how disputes are resolved


Work through issues not conjectures

Understand and apply various legal principles and standards to issues

Effective communication  


Solve problems through communication


The receivers of the issue must understand the problem

Time Management


Do things in a timely fashion - People want timely justice.

Key skills for effective time management:

Set smart goals


Plan


Identify priorities

A task was set for the group: Come up with one smart action to fight corruption.  The group then developed suggestions, with these the most viable:
1. Look for alternate ways to create motivation in your subordinate staff     

2. Have two-way communication with them.

3. Make a critical analysis of needs.
4. Create transparency at your work place.
5. Abide by the laws of conduct demanded by the laws of the country.
6. Work as a team to fight corruption.

7. Establish an independent body that will create qualified hiring   

        processes and disciplinary procedures.
8. Public education of the public about the magistrates.

9. As a judicial officer abide and be bound by the standards of conduct   

        accepted by judicial officers.

10.  Education.
11.  Introduce the staff to a system of record keeping, document collection      

  and filing of documents in an orderly manner.  Perhaps the first     

  action is to replace the manual system of record keeping with a 
  computer based system operated on excel.   Or a customized system      

  developed by a company and/or expert which shall be operated by a      

        trained records officer. This should be done by 2010 in Dar; then 
        spread to two other regions by 2012; and then, progressively, 
        through the rest of the country.
Problem solving is a process.

What is the role of courts in stopping corruption?  Read and announce the charge.  Prepare to hear the case, read the file, develop the theory that will guide you, and determine you plan of engagement.  Hear the case. Assess the evidence so you can write your verdict.  Tell the public why you would convict or acquit through the judgment.  

Your forum is in the court, not the streets. 
At that point, the session terminated.  End of Day four

9.                                   Training of Trainers
Patricia Noonan:  A former judge, she has worked extensively in developing and implementing judicial education strategies around the world.  In this process she has developed methods for the judicial Training of Trainers, using innovative processes which are well recognized throughout her profession.

9.1 The Process of Learning
Two Training of Trainers (TOT) sessions, with each session two days in duration were attended by 21 magistrates, with 11 participants in the first session and ten participants in the second.  Both sessions were also attended by Justice Eusebia Munoa who was a co-trainer in both events.  As well, Michael Genelin attended the first training as a co-trainer; and Anthony Gitonga attended the second training as a co-trainer, both adding to the interactive process. Additionally, Zakayo Lukumay, the Chief Training Research and Statistics Officer actively participated in both events, providing additional materials and his expertise to the events. 
These two groups of magistrates are to take the knowledge that they have acquired over the past week and teach their colleagues what they’ve learned.  A curriculum was to be established for each of them. Teaching styles and teaching strategies were to be developed for teaching anti-corruption processes, to recognize and counter money laundering and financial crime. Judicial ethics were to part and parcel of this process. Team leaders were selected.  Notebooks were handed out and reviewed for content and use.  These notebooks became each individual’s personalized teaching manual, with the lessons, and materials developed during those lessons incorporated in the contents of the notebooks, the lessons to be utilized in their future training of other magistrates both as students and as an eventual training resource.  

The process of learning was discussed with the students, focusing particularly on individual’s identified learning styles so that participants were cognoscente of how they could/should convey their knowledge during a teaching event.  These included visual (spatial), aural (auditory/musical), verbal (linguistic), physical (kinesthetic), logical (mathematical, logic, reasoning), social (interpersonal) and solitary (intrapersonal) processes.  Each participant identified his/her own style.

“What We Remember” was examined, primarily through the ideas presented at the main seminar.  The participants in the TOT were grouped together in their own (discovered)  learning styles, agreed on the ideas they remembered, wrote them down, then collectively examined what this meant in developing what they remembered, and how they could develop their own training process.

9.2   Creating the Syllabus
Thereafter the training focused on creating the syllabus, identifying goals and outcomes in the process, examining the tools they had for teaching, and the employment of teaching methodologies that would engage all of the students they would have, no matter what their learning style was. This process defined the beginning of curriculum development.
9.3   Curriculum Development
Goals and objectives were then developed in teaching the areas which were emphasized in the seminar: corruption, money laundering, financial crimes and judicial ethics.  Teaching syllabuses were developed for each of the three courses.  Syllabuses were critiqued and revised.  Goals and objectives in each syllabus were articulated.  Presentations by the seminar participants of their chosen subjects were made. Participants learning styles were identified. What was affective, in their styles of presentation, was identified.  Identification of their own unique methodologies were identified and discussed. Recommendations for improvement were made. Materials which would be used in their components were identified.  Identification of similarities and differences were discussed.

9.4   Ethics and Integrity Instruction
Problems on ethics were examined.  Impartiality and diligence were discussed in context with the problem.  Additional test situations were set up, analyzed and critiqued.  Integrity and Independence of the judiciary was discussed.  Impropriety and the appearance of impropriety were examined.  Diligence, impartiality and propriety were questioned through the use of hypothetical issues.  

9.5   Developing the Program/Resource Identification
Zakayo Lukumay talked about the need for resources in developing the program and in carrying the training forward. The issue became: how do you develop and fund workshops, conferences and seminars?  

Develop the idea: Identify the main objectives.  Identify the target group.  Assess what the intended outcome is?  Then write the outline.  Decide how many people are going to be there, topics, details, how time should be allocated?  What form should it take?  Conference, lectures, working group?

Calculate the budget: It should include preparation meetings, hall charges, catering accommodations, travel, refreshments during session, Secretariat/team of organization, etc.

Expenditure income/input:  Identify all income, financial means, donor funds, organizers, fees…and raise funds. All aspects should include resource persons, public relations, method of presentation, materials, etc. Develop a checkpoint list of everything that has to be done. Then prepare to supervise the conference.  Organizers should get to the location early.  They have to make sure that the path is clear for the objectives to be carried out. 
The attendees then broke into groups to determine the plans for these events.

By the end of both sessions participants had created their training modules, revised them into a working document and were prepared to teach.  The last segment of the events involved anticipation of problems that might be encountered in their processes, how to overcome those problems, and how to generate not only a continuation of the teaching that they were anticipating, but how to “grow it” into a long-term office wide process.

10.                  Program Handouts and Materials 

It should be noted, that 49 handouts were distributed to attendees during the seminar (inclusive of both the substantive law seminar and the TOT).  These included the laws indicated in objectives above, as well as treaties, UN declarations, other applicable laws and cases, lecture slide replications, schematics, papers prepared for the conference, etc. (see attachment, materials index).  To supplement the hard copy handouts all attendees were given CD’s with these materials recorded on them at the end of the main seminar. As well, at the TOT session, six flash discs were supplied to the attendees (three in each session).  Three computers were utilized.  These flash drives were then used to record the syllabuses that were developed and then revised by the three teams of attendees at each session.  These flash drives will be taken back to their respective areas by the team leaders, made available to the putative instructors, and continue to be modified by them as the magistrate’s own teaching sessions develop through their upcoming program.

11.                       Seminar Evaluation
Introduction to the procedure that was utilized:  A Baseline Evaluation form was created.  The baseline was designed to capture the participant’s comprehension of the subject matter prior to the educational process.  It was distributed to attendees and filled out by them at the beginning of the first day of the training. Thereafter, the Seminar Evaluation Form, which was a follow-up to the Baseline Evaluation, and which corresponded to the baseline evaluation questions, was distributed at the end of the four day substantive seminar, and immediately filled out by the participants. No baseline was perceived as needed for the Training of Trainers process because of the clear lack of skills articulated by the attendees of the session. An end-of-session was developed, and this evaluation was given to the attendees of the TOT session at the end of that session, and completed by them.  

A statistical evaluation and comparison was then done. The complete evaluation is contained in the attachments.  The following is a summary of pertinent information:  The criteria ratings established were Average, Good, Very Good and Excellent.  It should be noted that the experience level of the magistrates ranged, in part, as follows: 37 were on the job for from 1-5 years, 12 from 6-10, 4 from 11-15 years, 5 from 16-20, and the rest scattered broadly up to 30 years of service. 

11.1   Baseline Evaluation
The major statistical results were as follows: 70% of the respondents considered their understanding of the crime of money laundering as average; 18% as good.  50% of the respondents considered their understanding of the investigative process in a corruption case as average, 41% good; 9% as very good.  Half of the respondents considered their understanding of the problems in combating financial crime as average; 35% as good and 12% as very good.  The magistrates rated their understanding of the laws of Tanzania as to these subjects at 30% in the average category, 52% as good and 17% as very good.  They were then asked to rate their current abilities to judge a minor case in these categories: 35% said average, 36% said good and 23% said very good.  When asked about their abilities to judge a major case in these categories they gave themselves a 38% rating of average, 35% as good and 23 % as very good.  They rated the importance of judicial training in these areas as 38% excellent, 17% good and 26 % average

When the seminar was complete, the participants evaluated themselves on the same subject matter:

11.2   Substantive Seminar Evaluation Statistical Results:

1. Prior to the training 70% of the respondents considered their understanding of money laundering as average, another 18% in the good range.  After the seminar understanding of the crime of money laundering was now rated as 73% in the very good category, and 17 % in the excellent category (a total of 90%) a significant improvement.
2. :Prior to the training, when rated on having an understanding of the investigation of the corruption case, 50% of the respondents considered their abilities as average, 41 % as good and 9% as very good.  After the training, 64% considered their post-training understanding as very good, again a significant difference.  Prior to the training there were no “excellent” responses.  After the training, 10% thought of their understanding as excellent.  Hence, 74 % of the participants were now in the very good to excellent categories. Again, a significant improvement.
3. Prior to the seminar, 50%  rated themselves in the average category in describing their post-seminar grasp of the problems in fighting financial crime  35% rated themselves in the good category, a combined total of 85%.  After the seminar 74% of the trainees rated themselves in the very good to excellent area. Again, a significant improvement
4. In detailing whether or not they had a more accurate grasp of the laws involved in cases of this nature, 70% of them, post-seminar, rated their new grasp of the law as very good to excellent; whereas pre-seminar 82% of them had rated their understanding of the Tanzanian laws in the average to good category.  Hence, another significant improvement.

5. When asked if they were now more prepared do their jobs as magistrates in the areas of money laundering, corruption and financial crime 89% responded affirmatively, in the very good to excellent range.  61 % were in the excellent range.  A total of a 9% (a combined major/minor case figure) had previously considered them selves as excellent in trying a major or minor case of this nature. Again, a significant improvement.  

6. In responding to the overall usefulness of the training 91% of the respondents rated the training as very good to excellent.  

7. In rating the overall effectiveness of the trainers, 95% rated them as very good to excellent.

8. Further comments: 60% of the respondents thought that financial crimes and money laundering to be the most useful aspect of the seminar.  19% of them wanted more time on financial crimes, with particular reference to money laundering and terrorist financing.  14% wanted more details about tax evasion and tax laws, and 12 % wanted to have the admissibility of electronic evidence covered in more detail.   They wanted to be trained, as well, in cyber crimes, computer literacy, basic banking, organized crime, intellectual property rights as well as mediation and arbitration. 

Participants wanted a longer training, most suggesting at least two weeks. They wanted training materials provided ahead of the seminar.  They also thought that training should be given to the other magistrates which had not attended the seminar, since only 80 of the 400 countrywide magistrates were selected.  Hopefully, the TOT program will help in this area.

11.3   Train the Trainer Evaluation:
An evaluation format was developed for this program.  These evaluations were submitted to the TOT group for their assessment immediately after the program was over.  The questions, and the rating commentary, are as follows:

1. How do you rate your understanding of the teaching strategies discussed during the training?

-91% of the participants rated their understanding in the very good to excellent category (with 64% of that total in the excellent area).

2. How do you rate your understanding of how to develop curriculum?

-91% of the participants rated their understanding in the very good to excellent category (with 64% in the excellent area).

3. How do you rate your understanding of the different learning styles discussed in the training?

-91% of the participants were in the very good to excellent category (64% were in the excellent area).

4. How do you rate the level of improvement in your ability to teach other magistrates? 
-100% of the participants rated their improvement in the very good to excellent category.
5. How do you rate your ability to participate in group learning activities?
-82% were in the very good to outstanding area (with 64% in the outstanding category)

6. How do you rate the overall usefulness of training?

-73% were in the very good to excellent area (with 64% in the excellent category)

7. Which topic or activity was the most interesting or useful for your teaching purposes?

-Several found all the topics were interesting, others focused on money laundering, corruption or judicial ethics. They felt TOT generated many ideas, and a “good deal of thinking.”

8. Which activity was the most difficult?

-The interrelation of the various financial crimes statures, and the difficulty of prosecuting corruption cases.  The budget drafting process was difficult for two respondents.

9. What additional topics or activities do you suggest should be included in future trainings of this nature?

· Criminal procedure

· Electronic evidence

· Anti-terrorism

· Computer skills

· Mock trials/courts

· Movie clips demonstrating criminal acts

· Psychology for teachers

· Human trafficking 

· Sexual offenses

· Capital markets and securities

· More training on learning skills, and more time for training

10. What additional materials or resources do you need in order to assume the role of magistrate-trainer in the areas of judicial ethics, anti-corruption and anti-money laundering?

· Basic resources to support their training efforts,  including:

· Computers

· Flash sticks/CD’s

· Video equipment/projectors

· Printers

· Internet service

· Law journals/text books

· Research facility

11. Comments deemed necessary for future program improvement

· Expand the time for training/more training

· Train prosecutors and investigators with the magistrates

· Project writing skills to seek other training and funding

· Training in research techniques

· Materials provided in advance of the training 

12.               Program Objectives: Analysis Results
Magistrates’ Module No. 1:  The program objective was to increase awareness of Financial Crimes, Money Laundering and Corruption.  Possible topics included case studies, the PCCB Financial Crimes Unit, the FIU, the Anti-Money Laundering Act of 2007, typical financial crimes and money laundering schemes, the Financial Action Task Force (FATF) and the 40 + 9 recommendations, as well as other specialized topics relating to money laundering, and the Financial Crimes Act of 1985.  

Result of the Seminar:  All of these objectives were met, or exceeded, through these topics, and a number of others, as illustrated by the agenda of the speakers in the speakers’ narratives above and in the evaluation results articulated by the attendees.

Magistrates Module No. 2  The program objectives were as follows: To provide awareness of the causes and consequence of fraud and corruption, stimulate thinking toward participants’ identification of policies and methods of management to prevent, detect, and reduce the incidence of fraud and corruption within the judiciary and other legal sector institutions, stimulate discussion about how to mobilize resources and public  opinion against fraud and corruption, identify policies and methods for investigating detecting and prosecuting corruption.  Possible topics included the Prevention of Corruption Act and relevant case law, the powers and functions of the PCCB, ethics and professional standards in the judiciary. 

Result of the Seminar:  All of these objectives were met, or exceeded, as demonstrated in the narrative above, and through the evaluations of the attendees.  

Magistrates’ Module No. 3: The program’s objective was to provide training in adult learning techniques.  Suggested topics included selecting and training a subset of magistrates in adult learning techniques.   These individuals were to work closely with the technical advisor to revise and update materials used in the named modules and practice training techniques so that they may deliver the training received in the other modules to their colleagues in their respective regions.  

Result of the Seminar: The program objectives were met, or exceeded, as illustrated through the topics in the seminar, the speakers’ narratives, and, as articulated, through the evaluations of the attendees.

13.              Recommendations: Dealing with Both Real and   

          Perceived Corruption  
1) All attendees agreed that the manual system of record keeping, document collection and filing of documents was terribly faulty and must be replaced.  It is suggested that a uniformly compatible system for eventual use throughout the magistrates’ jurisdictions (and through the entire judiciary) be established.  In all probability, the State’s Attorney office suffers from the same problem,  At the time the judiciary records keeping and information retrieval system is reformed the States Attorney system should also be assessed and reformed, assuring that both systems are compatible with each other. Under the circumstances a pilot system should be developed in a discreet area of the judiciary before it is carried forward to the entire system.

2) Although the systems indicated above in 1) can be manual a 

computerized system is an optimal system that can be instituted.  It 

is clearly needed in a nation of 35+ million people.  Again, a pilot system in a discreet area of the judiciary (and the State’s Attorney) should first be established before it is carried forward to service the entire system.

3) Individual computers are needed throughout the judiciary, particularly    

in the magistrates’ jurisdictions.  There is a paucity of clerical assistance and the magistrates, and many of the judges, write out their judgments and legal orders by hand.  I would suggest that this process of transition to computer processing, along with the necessary training, be carried forward to the clerical staffs as well.

4) Records officers for the courts have to be hired and trained.  There is no uniformity of documents, and no uniformity of required performance tasks.  There are no inspections from court to court to maintain standardization.  Any lack of uniformity and organization necessarily contributes to corruption.

5) Infrastructure maintenance is minimal, inadequate and not uniform.  Part of that problem is a general lack of resources and a defective repair and distribution system.  The system should be reassessed and a uniform, long term plan be developed for the entire system.

6) Training for the entire management staff should be instituted.

7) Travel arrangements to and from the courts available for the magistrates are catch as catch can and not provided for by the current management process.  Transport is provided to the judges, but not to the 800 magistrates who must go from their homes to their courts, many times through dangerous and difficult country, without an adequate transport.  That process must be examined and alternative solutions found for transport to and from their courts for sitting magistrates.

8) Uniform training throughout the magistrate area is haphazard and not 

planned on a long term basis.  Uniform, long term training for the entire magistrate group should be concretized, with their input considered.

9) Follow up assessment of the TOT program should be instituted to assure  

that the procedure is performing as envisioned, and that it is maintaining itself, and growing, as it was intended. 

10)  It is apparent that systematic updates on legal issues and case law is 

totally absent from the magistrates’ system.  They don’t know what is     

happening in the legislature and have no real access to bills that are 

passed, new laws, and appellate case decisions.  A system of advance 

sheets and/or distribution of important case decisions should be 

established for the magistrate system (and probably for the judges).  

This is another argument for computerization since this can be done 

through a computer system, either utilizing the internet and/or through 

CD’s which carry the updates and are distributed to the various  

magistrates on a periodic basis as a continuing legal education process.

11)  Transparency in the magistrates’ judgments and decisions can be 

promoted through, at least, continuous local publications of their  

rulings and judgments. This will counter the appearance of secrecy, and 

 through that appearance of  secrecy, the perception of corruption.

12)  Uniform supervision of the magistrates should be strengthened.  The  

appearance is that judicial supervision, at best, is minimal.   

Concomitant with this strengthening of supervision management     

techniques must be taught to the supervising personnel.

13)  Appraisal of magistrates in the performance of their duties, and their 

 qualifications to be promoted up and/or into the judicial strata appears   

 to be non-uniform, and/or not effectively done and/or not perceived as 

 being carried forward by the magistrates in substance or form. This  

 relates back to item 12) and supervision of the magistrates.  Again, this   

 procedural lack potentially promotes corrupt practices.

14)  It is apparent that there should be more systematized cooperation and 

 communication between the various agencies involved in the justice  

 system such as the police, states attorneys, magistrates, judges,   

 investigative agencies, defense bar, etc.  It is suggested that, at the  

 minimum, regional justice coordinating committees be set up to meet at  

 least every two months to “compare notes” and decide on mutual  

 policies, mutual support processes and to iron out problems.   

 Example: If rumors of corruption surface the regional justice  

 coordinating committee may be able to suggest methods of dealing with 

 the problem, or correcting the practice which is fostering the perception  

 and/or recommending action against any real source of corruption.  

15)  Mutual training among the criminal justice components may be   

      beneficial.  In essence, police, judiciary, states attorneys might benefit    

      from being trained together, depending upon the nature of the subject      

      matter (example: human rights, etc.). 

16)  Performance standards should be set for all court personnel.  The  

 standards should be concretized in writing (perhaps in a manual) and   

 should include hiring and promotional guidelines.

17)  Transfers of magistrates are regularly made.  Magistrates should be 

given some input, and or choice, relating to the areas where they will be         

transferred.  Seniority should play a role in that process.

18)  Magistrate salaries are extremely low.  Failure to pay adequate wages  

for magistrates, particularly in the system as it now is, is conducive to   

corruption.  Because of the position the magistrates hold in the 

community, and the educational levels required for the post, salaries 

should be increased to a level more commensurate with the position’s 

requirements and needs to ensure an adequate hiring pool with  

appropriate qualifications.

19)  Desk and/or Benchbooks should be developed for the magistrates (and 

      probably for the judiciary.  These are instruments utilized for 
      standardizing procedures and/or advising judicial officers on their 
      processes, including sentencing suggestions, review of law and 
      motions, dealing with writs, etc. 

20)  A human resources and management manual should be developed for 

 both the judiciary and the magistrates.
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