MINISTRY OF CONSTITUTIONAL AFFAIRS

AND JUSTICE

DRAFT  

JULY 1ST 2008

A Capacity Development Strategy 

for the Legal Sector Reform Programme in Tanzania:

Practical Capacity Development Approaches 

for Unblocking the Road to Justice for All

David Watson and Heather Baser

June - July 2008

TABLE OF CONTENTS

Acknowledgements








iv

Acronyms









 v

EXECUTIVE SUMMARY







vi

1.
INTRODUCTION

1.1
Background








1
 

1.2
Summary of Main Points from the First Annual Review of LSRP


3
 

2.
THE CONTEXT FOR CAPACITY DEVELOPMENT
2.1
Findings








7


3.
TOWARDS A CAPACITY DEVELOPMENT SYSTEM FOR LSRP

3.1
The ‘Capacity’ experience in LSRP: past, present and future


11


3.2
Lessons from other Tanzanian Reform Programmes



14

3.2.1
LGRP









15

3.2.2
PSRP









18

3.3
Legal and Judicial Sector Reform Experience in Other Countries (especially in Capacity Development) Uganda, Kenya, Papua New Guinea




20

3.4
International Experience in Monitoring and Evaluation of Legal and Judicial Reform Programmes: experience and observations





25

3.5
Points of Departure: embarking on a Capacity Development Strategy

26

3.6
Menu of Approaches for a CD system: for developing individual competencies, group capabilities and System Capacity







30

3.7
Some general Principles underlying future Capacity Development Strategy
33


3.8
Pulling it all together: linking LSRP capacity issues, possible approaches to addressing them, and sketching implementation implications




34

3.9
Management








41

3.10
The recruitment and selection processes for TA personnel


42


3.11
Disbursement Arrangements






42

3.12
Indicative Costs of the CD Strategy, and a tentative budget


43

4.
CONCLUSIONS







48

Tables:

Table 1

Indicative relationship between capacity issues apparent in the LSRP Annual Review (and the current assessment); possible approaches to addressing them – and implementation / procurement implications.




35
Table 2 
Indicative Costs and Phasing of Expenditures on the CD Strategy

45

Boxes:

Box 1
Assessing Ownership







 4

Box 2
Elements of Capacity







 5 

Box 3
The LGRP Process for Work-plan Formulation 




17 

Box 4
The Joint Assistance Strategy for Tanzania 2006 (related to CD and TA) 
26
Box 5
The Application of TA for CD in the Rwanda Revenue Authority


29

Annexes:

1. ToRs and CD Concept Paper






50

2. People Met


 





60

3. References


 





62

4. Legal Issues in LGRP







65
5. Analysis of non-progressing CD elements of MTS



67
6. Indicative ToRs: Emergency Workplan Help




69
7. Indicative ToRs: CD Specialist(s)





71
8. Indicative Tors: Reform and LJR Strategy Adviser(s)



73
________

ACKNOWLEDGEMENTS

We would like to thank the people mentioned in Annex 2 who made themselves available to talk to us and to share their views over the period of June 9th to 27th.   They included representatives of the lead and implementing agencies, development partners, professional and academic organisations and civil society groups.  We hope that we have reflected their views accurately.

We would also like to thank Mrs. Wajuma Birango in the PCO, and Mrs. Anna Jennings-Bramley of GTZ who kindly made arrangements for what was a complicated schedule of meetings. 

Any errors and omissions remain the responsibility of the authors.
ACRONYMS

CD

Capacity Development


CHRGG
Commission for Human Rights and Good Governance

CIDA

Canadian International Development Authority

CQBS

Cost and Quality Based Selection

DPP

Department of Public Prosecutions

ECDPM
European Centre for Development Policy Management

GJLOS
Governance, Justice, Law and Order Sector

GoT

Government of Tanzania

GTZ

German Technical Co-operation Agency

IA

Implementing Agency (of the MTS/LSRP)

IC

Individual Consultant

ICB

International Competitive Bidding

IGP

Inspector General of Police

JAST

Joint Assistance Strategy for Tanzania

JPIRC

Joint Programme Implementation Review Committee

KRA

Key Result Area

LA

Lead Agency (of a MTS/LSRP Key Result Area)

LGA

Local Government Authority

LGRP

Local Government Reform Programme

LJR

Legal and Judicial Reform

LJSP

Legal and Judicial Support Programme (PNG)

LSRP

Legal Sector Reform Programme

M&E

Monitoring and Evaluation

MCAJ

Ministry of Constitutional Affairs and Justice

MDA

Ministry, Department or Agency

MoFEA
Ministry of Finance and Economic Affairs

MTS

Medium Term Strategy

PCO

Programme Co-ordination Office 

PEAP

Poverty Eradication Action Plan

PMO-RALG
Prime Minister’s Office – Regional Administration and Local Government

PNG

Papua New Guinea

PO-PSM
President’s Office – Public Service Management

PPRA

Public Procurement Regulatory Authority

PS

Permanent Secretary 

PSRP

Public Sector Reform Programme

SWAp

Sector Wide Approach

TA

Technical Assistance

TCC

Technical Co-ordinating Committee

TLS

Tanganyika Law Society (Bar Association)

ToRs

Terms of Reference

TPA

Temporary Performance Action

UN

United Nations

VFM

Value for Money

EXECUTIVE SUMMARY
The purpose of this report is to propose a capacity development strategy, including technical assistance (TA), for the Legal Sector Reform Programme (LSRP) in Tanzania.  The TORs for this assignment and the accompanying Capacity Development Concept paper are attached at Annex 1. The present draft is a more complete version compared to the Feedback Draft distributed and presented to a group of IA stakeholders and development partners at the Giraffe Hotel on June 25th. 

This mission followed soon after the First Annual Review of the LSRP in May 2008 and builds on the well-received report of that Review.  This report takes the proposals for TA made in the Annual Review as a starting point and proposes how they might be most effectively implemented.

The Report acknowledges the inherent difficulties of reform in any nation’s judicial and legal systems and delivery services. Some dispute whether legal, judicial and associated education, training and non-state institutions comprise a coherent and tractable ‘sector’ for the application of ‘Sector Wide Approaches’. While we concur with the Annual Review’s conclusions on the major issues confronting LSRP currently, there are indications that ‘the time may be right’ for optimism about the way forward. Important changes have been agreed by government and development partners on the basis of the annual review. There are encouraging signs of government commitment to its reform agenda, and of its investment in the ‘sector’. 

However, the immediate context for capacity development (which we describe in Section 2) is not favourable. We have been struck by the negative image of LSRP, in the eyes of government, non-governmental implementing agencies, and development partners. From the development partners’ perspective, there is cynicism about the disjointed ‘shopping list’ nature of work-plans, where disproportionately large proportions of budgets are taken up with vehicle purchase and ‘workshops’ or allowances. Other rankling issues include lack of reports on the use of previously-disbursed funds and the absence of any monitoring system. On the government side, there is frustration that funding has again arrived late in the fiscal year and confusion about whether funds can be carried over to the next fiscal year. There is clearly a mis-match between DPs’ expectations and what the lead agencies and the implementing agencies are able and even willing to deliver in the form of programme documentation and delivery performance. The atmosphere is acrimonious. There is much ‘finger-pointing’ going on.

Donors are also seen as lacking capacity to deal with this kind of programme. There is little legal expertise among the development partners to engage on substantive issues of the law. Those involved are mainly generalists and the focus of their attention tends to be on systems rather than substantive reforms.

There is resistance amongst middle-ranking staff to technical assistance. There is less such resistance at senior levels. This is exacerbated by low salary levels and recent injunctions on ‘top-ups’ for duties related to reform programmes.

Yet resistance to foreign TA may have adverse effects on the Tanzanian economy and society in a globalised world where acquisition of new ways of thinking, technologies, and methodologies are critical to competitiveness. The ranking of Tanzania at 102
 on a comparative scale of international competitiveness is significantly below that of its neighbours Uganda and Kenya. Continued economic growth will be partially dependent on pursuit of complex reforms such as LSRP: informed by the experience of others. Technical assistance is a vibrant phenomenon in the private sector, particularly within multinationals, where it is recognized as critical to maintaining competitiveness.  Likewise, modern legal and judicial institutions and bodies of law supportive of economic growth and equitable access to justice are crucially dependent on such international exchanges. Africa has a huge body of knowledge of, and experience in, traditional customary approaches to dispute resolution, and related institution-building.

On a more positive note, there have been several senior-level meetings between senior Government and Judicial personnel and the lead development partner in recent months. Both the Minister of CAJ and lead donor officials confirmed during this study that they would welcome the opportunity to pursue further high-level dialogue. They are making arrangements to that end.

There are unambiguous shortfalls in LA, IA and PCO capacities to plan and manage the LSRP. Principal amongst these are work-planning and budget-making; management of procurement; M&E, management in the PCO itself. Senior officials would welcome mentoring support to help them to steer what is a highly complex reform programme across the legal sector, and to manage the changes taking place. Yet past attempts at addressing these capacity issues have been at best mixed in their design and effectiveness. This leads us to the conclusion that the PCO should have the capacity in future to design and manage the capacity development strategy we are proposing.

Much could, and we think should, be done to make routine workshops (for example in workplan formulation and programming; budgeting, and procurement planning) more of an opportunity for reflection on what the LSRP is trying to achieve. It sometimes appears that there is a danger of key players ‘losing the plot’: i.e. losing sight of what the LSRP is supposed to be achieving, and how the work of one agency affects, or is affected by, the work of others in the ‘sector’. There was, for example, little discussion in our meetings, apart from those with NGOs, the Tanganyika Law Society and other practitioners, and the Commission on Human Rights and Good Governance (CHRGG), of the priority of serving the poor with better access to justice.  

More could also be done to help LA and IA staff appreciate the achievements in capacity development and reform in other major reform programmes: LGRP and PSRP. We provide some insights into both programmes’ approaches. Both have developed skills amongst their personnel potentially useful for LSRP. Both illustrate different success factors: LGRP’s relate to approaches to training design; PSRP’s illustrate the importance of pressures of demand for change as an engine of reform.

But other countries in the region and beyond also offer some salutary lessons for LSRP. Uganda’s legal and judicial reforms not only has faced similar obstacles to the Tanzanian, but has evolved strategies for tackling them – at least in part, successfully. There would appear to be scope for two-way exchanges with key players there as LSRP develops some momentum, and contemplates its next Phase – MTS II. In particular, the M&E function is depicted as crucial in the Uganda sources,
 because empirical evidence is needed of linkages between poverty, crime and economic growth to justify financial inputs into the sector to address poverty AND to encourage implementing agencies that benefits are flowing from progress in the sector. The Ugandan sector still faces stiff challenges in lobbying with the Ministry of Finance – a crucial relationship for the lead justice Ministry to have - for its budget against all other sectoral budgets in the macroeconomic framework. In addition, the Ugandan sector had a negative image in the past (being rife with corruption) and was not ‘attractive’ politically for investment (despite it being top public priority for improvement according to opinion surveys!). Therefore ‘the sector began a sustained campaign to engage political decision-makers to ‘take a second look’ at the legal sector reforms programme’. Public information also proved crucial if changes are being made in controversial laws and policies: hence the need for public workshops and media debates – and for engaging parliamentarians – to keep the justice and legal reforms visible. A recent Green Paper for the Governance, Justice, Law and Order Sector (GJLOS) Policy Framework in Kenya makes the argument most eloquently and thoroughly on the need for a policy framework to guide a LJR sector programme.

The suggested Capacity Development Strategy for LSRP is based on several foundations: the Joint Assistance Strategy for Tanzania (JAST) especially its provisions on TA and CD (likely to be elaborated soon in a new policy on TA); changing mindsets– both on the side of government and development partners will need to change and open up if the strategy is to be taken forward convincingly. It suggests not just demand-led TA in the core areas mentioned above,
 but identification and support of change agents to take LSRP into hitherto uncharted waters addressing core objectives such as access to justice for the majority of Tanzanians, and mitigation of their poverty through substantial reforms in legal and judicial institutions.  

We put forward a long ‘menu’ of approaches to the individual competencies, group capabilities, and system capacity. Technical Assistance represents only one approach. The most promising complementary activities include staging major events bringing in experience from elsewhere to act as a catalyst for LSRP stakeholders – especially the change agents amongst them – to reflect on the lessons of legal and judicial reform outside Tanzania. The publication of the major UN Commission on Legal Empowerment comes at an opportune time for LSRP: there is much international interest in the type of reforms Tanzania is pursuing. 

We lay out at Table 1 our main propositions for tackling the major capacity issues, and their implementation implications. Indicative costs and assumptions are summarised in Table 2.

A guiding principle behind the CD strategy is that any TA provided within it should be ‘demand-led’. But there is a corresponding need to ensure that LAs and IAs face positive incentives to request TA: i.e. there must be some inducement for LAs and IAs to use the technical assistance on offer.  For example, assistance to justify work plans should be offered (under one of two options). IAs should make requests on the understanding that well-rationalised plans will be more likely to be approved punctually if they are deemed to have reached an acceptable standard – with clear links between proposed activities and substantive reforms and second-order change. This would represent a major procedural difference to previous years. Up to now, all plans were approved at once: therefore slower organisations delayed the faster ones. With the approach proposed here (and by the Annual Review), those who take up TA in order to complete workplans satisfactorily and speedily, would be rewarded by early approval of funding. They would therefore have more time to implement their activities in fiscal year 2008/9 and would be better prepared to take on more in 2009/10.

Transforming the approach of the programme: both to respond to more selective demand, and to encourage it with some key change agents, will require a change in thinking and recognition that the ambition of the LSRP programme may exceed the capacity of its IAs to perform their roles within it.  Therefore, if the gradual approach suggested does not work, then scaling back the LSRP in ‘MTS II’ would be both inevitable and desirable. We hope, and believe however, that the LSRP stakeholders will seize the opportunity this capacity strategy offers to increase the rate of LSRP implementation, and to expand its ‘boundaries’, to make the slogan ‘unblocking the road to justice for all’ a reality. 

1.
INTRODUCTION

The purpose of this report is to propose a capacity development strategy, including technical assistance (TA), for the Legal Sector Reform Programme (LSRP) in Tanzania.  The TORs for this assignment and the accompanying Capacity Development Concept paper (see Annex 1) call for emphasis on improving the planning cycle for the programme, with particular attention to developing work plans and budgets, monitoring and evaluation, and procurement. Given these ToRs, the report does not address training needs in substantive legal issues. It does not therefore update either the REDMA or the Ngirwa reports compiled in 2004/5. The present draft is a more complete version compared to the Feedback Draft distributed and presented to a group of IA stakeholders and development partners at the Giraffe Hotel on June 25th. 

This mission followed soon after the First Annual Review of the LSRP in May 2008 and builds on the well-received report of that Review 
.  This report takes the proposals for TA made in the Annual Review as a starting point and proposes how they might be most effectively implemented.    

1.1
Background

The Nature and Significance of Legal and Judicial Institutions, and Reform 

In any country, the legal sector tends to be unwieldy: it normally has no central authority and there are many disparate organizations involved, some playing roles which put them in opposition one to the other, e.g., the public prosecutor and legal aid. It involves two distinct branches of government: the executive on the one hand, and the judiciary, which in democratic governance systems is an essentially independent institution. Thus motivated by the spirit of independence and impartiality, many of the organizations of the sector tend to be introspective. 

There is usually little scrutiny or oversight of the legal sector and its organizations are often not particularly service oriented.  The police, courts, prosecutors, and the judiciary in many countries are associated with punitive or even repressive roles. As such, they do not attract much public sympathy, or political attention or priority. They often are under-funded - starved of national resources - as a result. 

Public understanding of the role of the legal sector tends to be limited. Yet there are often significant links between legal and judicial reform and other kinds of reform such as devolution: enhancing the role of local government and reducing central Ministries’ role in service provision (see below on the discussion of LGRP), or it is seen as integral to efforts to alleviate poverty.  An eloquent affirmation of the importance of the law, justice and legal sector institutions for addressing poverty is in the newly released UN Report Making the Law Work for Everyone: Report of the Commission on Legal Empowerment of the Poor.  This states that “the law is the platform on which rest the vital institutions of society. No modern market can function without law, and to be legitimate, power itself must submit to the law.” 
 It further contends that “As the rule of law spread, the predatory networks that exploit vulnerable participants in the informal economy begins to unravel, and more and more people develop a stake in the reduction of crime and the maintenance of a peaceful social order”
.

Background to Legal and Judicial Reform in Tanzania

There have been calls to reform the legal sector in Tanzania since independence. Some changes did take place over the first three decades of nationhood including integration of the court system and the enactment of the Criminal Procedure Act. The government decided in 1993 to take more comprehensive action by commissioning a high-level assessment of the challenges and problems of the sector. This resulted in the Bomani Report in 1996 (after the former Attorney General who led it).  This report eventually led to the 1999 Medium-Term Strategy (MTS) for Legal and Judicial Reform with its vision of Timely Justice for All.  

To provide an impetus to the MTS, in the face of limited resources, the Government of Tanzania and some development partners devised a Quick Start Project in 2001 - which had few concrete results despite being extended to 2004.
 This was followed in 2006 by an agreement between the same parties to support the implementation of the six Key Result Areas (KRAs) of the somewhat revised MTS through a basket fund supporting the Legal Sector Reform Programme (LSRP): 

· The national legal framework,

· Access to justice for the poor and disadvantaged,

· Human rights and administration of justice,

· Knowledge and skills of legal professionals,

· Service delivery capacity in key legal sector institutions, and

· Programme management, coordination, monitoring and evaluation.

The current projected contributions of the development partners to the basket fund are about US$60 million over 3 years. The partners include the World Bank, CIDA (now the lead development partner agency), the Danish government, and the Swedish government (which is withdrawing).  The Dutch and Norwegian aid agencies have already withdrawn, and the German government’s contributions through GTZ will come to an end in December 2008.  On the other hand, one or two other development agencies are considering contributing to the basket fund, notably the Belgian Technical Cooperation and the Department for International Development (DFID). 

The LSRP not only foresees reform of the legal institutions and processes but also reform of internal government processes, some of which are being addressed through the Public Sector Reform Programme.  This implies a double agenda of change for sector organizations, although there is some overlap with PSRP. 

The LSRP is one of the programmes considered under governance in the Performance Assessment Framework for General Budgetary Support. In 2007, the overall assessment for Cluster Working Group 3 on governance was “largely satisfactory, though challenges and areas of weak performance relating to wider governance issues are also recognized and the way forward has been agreed despite differences in overall assessment by DPs and GoT. The weak areas were found particularly in addressing existing financing and human resource constraints. This programme overall is slow moving.
” Two Temporary Process Actions (TPAS) were agreed for Government “a comprehensive capacity building and technical assistance programme that involve all link officers in the implementing and lead agencies” and implementation of “the LSRP coordination and monitoring structure, as envisaged in the MTS, …with the appropriate M&E systems designed to support it. Progress with these TPAs is to be jointly assessed in October 2008.

1.2
Summary of main points from the First Annual Review of LSRP

In this section, we note and comment on points made in the Review which are most germane to the objective of this current report – what a capacity development (CD) system might include. These issues recur during the analysis and this section is designed to raise some of the problems, which we will address in more detail later in the report. We have also listed at Annex 7 MTS work-plan items involving CD activity, which have so far not been initiated. 

There has been some significant success

The Review suggests that, although the LRSP has had a slow start, the success it has had has been impressive. However, the progress has been almost entirely financed outside the structure of the LSRP although the activities form part of the MTS. The GoT has moved ahead on a number of priority activities where it felt could not wait the approval of the MTS work plans for the LSRP. One example is the Law School, a project driven by certain key influential individuals (including the Attorney General) who recognized that Kenya and Uganda already have such Schools established, and it therefore was a matter of the highest strategic importance to establish one in Tanzania.  Another is the civilianisation of prosecutions after recognition of the conflict of interest involved in the police handling both investigation and prosecution in the past. This ‘civilianisation’ has created a significant need for state attorneys: 157 have been hired in the past year alone. 

Partial national ownership of the LRSP. 

The Review raised questions about government ownership. This was also an issue mentioned by our interviewees who saw limited drive by senior public servants and politicians to move the LSRP forward. They noticed poor morale and lack of motivation amongst certain levels of staff. 

This raises questions such as what is being owned? We met several senior Tanzanians involved in the LSRP who expressed keen interest in legal reform and cited impressive examples of progress in MTS goals being addressed by government. The affirmative answers to the following questions - which, according to Derick Brinkerhoff, are determinants of ownership - all point to considerable government ownership of some of the goals of the LSRP:

· whose objectives are being pursued? 

· who values their attainment?
· whose resources are expended to reach them?

The areas where the Government of Tanzania (GoT) has shown the most ownership are what can be categorized as first order changes
: building and staffing of courts, establishment of the Law School and civilianisation of prosecutions.  It is not clear that there is equal commitment to second order changes such as law reform or radical measures which would enhance access to justice for the poorest (e.g. the introduction of paralegals to strengthen traditional approaches to settlement of disputes).
  Box 1 below notes Brinkerhof’s key indicators for assessing the extent of ‘ownership’ in any development programme.

Box 1: Assessing Ownership

In addition to the three points made in the Introduction to this paper, Derick Brinkerhoff provides further guidance on how to assess ownership, as follows:

Government initiative.  Ownership is questionable when the initiative for change comes totally or largely from external actors.  

Choice of policy/program based on balanced consideration and analysis of options, anticipated outcomes, and cost/benefits.  When country actors choose policies and actions based on their own assessments of the likely benefits to be obtained, the alternatives and options, and the costs to be incurred, then one can credibly speak of independently derived preferences and willingness to act.

Mobilization of stakeholders.  Do decision-makers reach out to members of civil society and the private sector to advocate for the changes envisioned?  Are legislators involved? Are there ongoing efforts to build constituencies in favor of the new policies and programs? 

Public commitment and allocation of resources.  Country decision-makers who reveal their policy preferences publicly and assign resources to achieve them are demonstrating ownership of, and political will for, change.  When poor countries commit to changes that are funded by donor resources rather than their own, the assessment of ownership can be muddied.

Continuity of effort.  One-shot or episodic efforts signal weak and/or wavering ownership.  

Learning and adaptation.  Ownership is robust when country actors establish a   process for tracking policy/program progress, and actively manage implementation by adapting to emerging circumstances.  However, learning can also apply to country decision-makers observing policies, practices, and programs from other countries and selectively adopting them for their own use    Source: Brinkerhoff 2007 page 18
The overwhelming majority of people interviewed expressed frustration about the LSRP. At lower levels this frustration verged on resentment or, in some cases, antagonism. It appears as if the slow movement in the MTS, (which is seen as bureaucratic in nature), and the limited dialogue between the development partners and the government are eroding ownership of the MTS.
 In addition, the requirements for internal planning and reporting put pressure on already limited staff and distract attention from actions leading to improvements in service delivery to the public. 

Lack of common agreement and understanding amongst stakeholders of core concepts used in the LSRP, including ownership and capacity 
Ownership and capacity are clearly of particular interest to the current assignment.  Our interviews confirmed that confusion about these terms exists. Box 2 below suggests a way of breaking down the concept of capacity to make it more operational.  

Lack of overall strategic direction for the LSRP, either overall managerial direction or political leadership 

Our interviews suggest that there is leadership of certain legal and judicial institutions. However, few people saw it as a legal and judicial sector. There have, for example, been major increases in the government’s budgetary allocations to legal and judicial sector institutions, indicating that parliamentarians are aware of the problems of the sector and are prepared to put resources into addressing them. 

In terms of the LSRP, however, there has been little dialogue between participating institutions, and between government and the development partner group. The formal management committee structure of LSRP has been relatively inactive until recent months.


[image: image1]
The Review report suggests that “Programmes that involve a) multiple agencies, b) over-lapping and often conflicting mandates; and c) new and complex changes usually have a slow start.”  Other observers suggest that sector-wide approaches work best where there is correspondence between the definition of a programme and the area of responsibility of a single ministry or department
. The complexity of the LSRP with its 5 lead agencies and 15 implementing agencies makes it a complicated ‘sector’ and some question whether a Sector Wide Programme approach is appropriate. 

Limitations of the MTS 

The Review notes that the MTS has incomplete coverage and appears to lack flexibility, since it has not as yet been possible to incorporate new agencies which have emerged within the sector and their activities into the LSRP. This was the subject of complaints during the present study - from the Tanganyika Law Society in particular.  We understand that there are possibilities for adding new activities and implementing agencies under the MTS. However, amongst those we met, understanding of the authorities and roles of the various governance committees of LSRP responsible for agreeing such changes, appeared to be somewhat patchy. After Technical Co-ordination Committee endorsement, the Joint Programme Implementation Review Committee can make recommendations to the Steering Committee at any stage on such matters. 

Inadequate capacity and effectiveness of the Programme Coordination Office 

The PCO faces challenges both in supporting implementing agencies and in acting as the Secretariat to the programme’s executive committees. It has inadequate resources and some demoralized staff. The PCO has proved unable to pull together the main actors regularly and unable to accelerate the comprehensive processing of work-plans, despite its efforts.  Our interviewees did not see as able to effectively play the role of a change management agent.  Its effectiveness is further affected by:

· Blurred lines of accountability between PCO and MCAJ;

· Limited recognition of the coordinator, and limited spirit of accountability of staff to him; 

· Reporting arrangements to MCAJ’s Department of Policy and Planning which itself appears to lack capacity to support LSRP.  The TCC has recently agreed that PCO should report directly to the PS
.

While it is generally agreed that the PCO needs to be strengthened in its coordination role, there is concern that it not become an implementer. This is the role of the lead and implementing organizations. 

2.
THE CONTEXT FOR CAPACITY DEVELOPMENT
2.1
Findings 

We have met the persons listed mentioned in Annex 2, and consulted the documents at Annex 3. In addition to the comments noted in the Background and Summary of the Annual Review of LSRP, our findings raise a number of issues which bear on our mandate: the development of a proposal for a CD strategy including a TA pool.  

General Impressions on LSRP, and inter-relationships of players within it

We have been struck by the negative image of LSRP, in the eyes of government, non-governmental implementing agencies, and development partners. From the development partners’ perspective, there is cynicism about the disjointed ‘shopping list’ nature of work-plans, where disproportionately large proportions of budgets are taken up with vehicle purchase and ‘workshops’ or allowances. Other rankling issues include lack of reports on the use of previously-disbursed funds and the absence of any monitoring system. On the government side, there is frustration that funding has again arrived late in the fiscal year and confusion about whether funds can be carried over to the next fiscal year. There is clearly a mis-match between DPs’ expectations and what the lead agencies and the implementing agencies are able and even willing to deliver in the form of programme documentation and delivery performance.

The atmosphere is acrimonious. There is much ‘finger-pointing’ going on: blame and recrimination levelled at different parties, accusations of delays in funding approvals, non-delivery of satisfactory documentary evidence of past progress, poor communication, and an overwhelming impression of frustration at the general inaction which for many characterises LSRP. Not one person among the many interviewed thought the PCO had fulfilled its role adequately and it was seen as seriously in need of strengthening. 

There is a danger of key players ‘losing the plot’, that is, losing sight of what the LSRP is supposed to be achieving, and how the work of one agency affects, or is affected by, the work of others in the ‘sector’. There was, for example, little discussion in our meetings, apart from those with NGOs, the Tanganyika Law Society and the Commission on Human Rights and Good Governance (CHRGG), of the priority of serving the poor with better access to justice. 

Donors are also seen as lacking capacity to deal with this kind of programme. There is little legal expertise among the development partners to engage on substantive issues of the law. Those involved are mainly generalists and the focus of their attention tends to be on systems rather than substantive reforms

Resistance to technical assistance

It became obvious early in our assignment that there is significant resistance at the operational levels of the Tanzanian government to technical assistance: not just to foreign TA personnel, but also to national consultants receiving higher salaries than public servants.  We should point out that this resistance is notably less apparent at senior levels, many of whom indicated that they would welcome foreign assistance if nationals were not available. Resistance is based on poor past experience with some foreign advisers, combined with a desire of government to rely more on its own resources and own citizens, and to minimize the use of outsiders, even those from other countries in the region. The depth of the resistance is illustrated by the reaction of some participants at the presentation of the Annual Review who reportedly muttered afterwards (concerning the recommendation to place TA in their agencies): ‘Let them come, and let them do the LSRP work: we shall just get on with our own’. Other interviewees confirmed that this attitude is common. 

Public service salaries

Low salaries in the Tanzanian public service may be exacerbating the negative attitudes towards TA. Middle-ranking professional public servants are increasingly frustrated with their basic salaries, which may be as little as one-third of those pertaining in the private sector for similar levels of staff
. Public servants understandably seek opportunities for increasing their remuneration. Perverse incentives, and corresponding distortions, are the result. Training programmes and workshops, for example, may be arranged so that attendees can benefit from attendance/sitting fees.  

The fact that recent policy changes agreed by the GoT and development partners preclude payment of top ups on salaries for those working in key roles in programmes such as LSRP seems to be contributing to demoralisation and resentment among public servants working in the legal sector. Some of our interviewees claimed that employees working in other reform programmes benefit from such top ups (although we were told by PO-PSM that all such payments ceased in June 2007).
  They were also critical that development partners are willing – some see it as even eager – to provide expensive foreign TA.

The importance of technical assistance for national development and international competitiveness

Resistance to foreign TA may have adverse effects on the Tanzanian economy and society in a globalised world where acquisition of new ways of thinking, technologies, and methodologies are critical to competitiveness. The ranking of Tanzania at 102
 on a comparative scale of international competitiveness is significantly below that of its neighbours Uganda and Kenya. Continued economic growth will be partially dependent on the productive exchange of knowledge and ideas needed to participate in rapidly changing international markets, and indeed to pursue complex reforms such as LSRP, which can be usefully informed by the experience of others (see Section 3.3 below for observations on, and lessons from, legal and judicial reform programmes elsewhere).
It is vital to recognise that the movement of people and skills from one country or region to another is, and has been for centuries, a global phenomenon. It is not confined to the world of development cooperation. In the 21st century technical assistance is a vibrant phenomenon in the private sector, particularly within multinationals, where it is recognized as critical to maintaining competitiveness.  Major companies in industrialised countries are large consumers of TA: a company that does not seek new ideas and technology through people-to-people exchanges of some sort is seen as stagnant
. Modern legal and judicial institutions and bodies of law are crucially dependent on such international exchanges.
On the more positive side! There are some auspicious aspects of the sector context 

After that rather bleak assessment, it is important to note the positive features of the legal reform landscape:

· The Minister for Justice and Constitutional Affairs affirmed the Government of Tanzania’s support of the goals and activities of the MTS and cited several examples of movement. In part responding to pressure from Members of Parliament, the government has committed its own resources to the provision of court infrastructure.  An unprecedented number of new judges had been appointed last year. One hundred fifty seven (157) new State Attorneys have been appointed to the office of the Director of Public Prosecutions (DPP). Collaboration between the DPP and the police has been close and effective on this issue. 

· The reorganization of the Ministry of Constitutional Affairs and Justice will mean that there will be two parallel structures and budgets and a considerable increase in staff. There will be more administrators with a management background who can interact with the PCO and the development partners. These include a Director of Reforms plus administrators for each of the courts who will take the management load off the registrars.

· Under the guidance for the last two years of a determined reform-minded Inspector General (IGP), the police have embarked on a reform exercise. The LSRP seems to be a priority and the IGP is moving ahead under its auspices with infrastructure development and review of the treatment of juveniles. The link officer recently presented a summary of the First Annual Review to the top management of the police force.  

· The CHRGG reports that there is much interest in enhancing awareness of human rights and governance issues in educational curricula and key security-related services such as the police and prisons services.

· The Public Procurement Regulatory Authority has designed and launched a systematic approach to training in the field of procurement for Stores Officers (despite resource constraints in meeting the huge demand from MDAs). It is attempting to establish, with OP-PSM approval, a new cadre of Procurement Officers for over 350 Procurement Management Units all Ministries, Departments and Agencies (MDAs). Regulations are being formulated for the Procurement and Supplies Professional Board (which was legally established last year) to lay down professional standards for this cadre. 

More Dialogue in future is welcome: and much-needed

There is a feeling among many of those we interviewed – both donors and senior Tanzanians - that more dialogue between development partners and the Government of Tanzania could help to address the issues raised above. They see the need for immediate additional and probably on-going exchanges to develop more understanding of the perspectives of the various players and to generally improve relations. This would be necessary even if the committees were meeting as intended. There have been several senior-level meetings between senior Government and Judicial personnel and the lead development partner in recent months.
 Both the Minister of CAJ and lead donor officials confirmed during this study that they would welcome the opportunity to pursue further high-level dialogue. They are making arrangements to that end.
3.
TOWARDS A CAPACITY DEVELOPMENT SYSTEM FOR LSRP

3.1
The ‘Capacity’ experience in LSRP: past, present and future 

Capacity for implementing LSRP

The LSRP Annual Review, and our enquiries, confirmed that that the LSRP has encountered problems in implementation in part due to capacity shortfalls, indicating where capacity development might be needed, in the form of training, TA, or other guidance or assistance. These included:

· There is a need for more people who know how to prepare annual work plans and budgets and are able to provide on-site help to departmental planners and LSRP Link Officers. The Technical Coordination Committee (TCC) noted that the level of detail for work plans may be too onerous
.  From our own reading of draft LSRP work-plans and budgets, there is undoubtedly still a need for clearer articulation of the inter-relationships of activities planned to MTS outcomes, KRAs, and improved access to justice and poverty reduction. Unfortunately, this also applies to the workplans and budgets for 2008/9 we have seen. We make a separate ‘emergency’ capacity development proposal to pre-empt possibilities of delays in programme approvals in the forthcoming year.

· Procurement assistance appears to be needed on an urgent basis. This would include giving public servants working in the sector a better understanding of the procurement system and how it works as well as extra support to individual officers in working through the process and meeting the required standards.

· Very little has been done to monitor and report fully on progress within LSRP – beyond bare information on expenditures and physical works (which were compiled and received late). The agenda – and corresponding capacity-development and training needs – concerning monitoring and evaluation of LSRP is very large (and stressed in the Annual Review). 

· Some senior executives would welcome mentoring support from professionals who have successfully steered reform in the Tanzanian context, and worked at top levels in legal and judicial reform programmes elsewhere
 to advise on how to move the programme forward and to address resistance to it. 

· The management capacity of the PCO needs strengthening with the addition of an experienced public service manager who can take some of the load off the shoulders of the Coordinator.  This load will mount once the capacity development programme ‘takes off’ once requests from LAs and IAs begin to be made. This person would need a strong legal background to permit him or her to relate to the organizations in the sector.
Challenges faced in addressing LSRP capacity development in the past
There is a large hitherto un-met demand for capacity development implied in the MTS. Please refer to Annex 5 for a categorized list of workplan elements relating to CD activity so far unimplemented. 

While there have been some constructive capacity development initiatives earlier in the LSRP, it appears as if many of the events have been theoretical, lecture style with little opportunity for experiential learning or for practical applications. While there do not appear to have been any ex-post evaluations, the courses arranged so far do not seem to have had the desired impact on the practical competencies of participants. 

The diversity and heterogeneity in terms of existing competencies and willingness to participate actively in LSRP are major challenges in capacity development for LSRP.  In addition, there has been considerable turnover of those consulted, briefed and oriented to the programme initially, leaving the link officers presently representing participating agencies (who are often lawyers by professional training) with no real understanding of LSRP. Nor are they necessarily abreast of how LSRP ‘fits’ within the mandates of their institutions. The seniority and calibre of those sent for either LSRP training or the March planning and programming workshop sometimes reflects the low priority assigned to LSRP.

Training design has sometimes been problematic:

· There seems to have been significant mismatch between the type of training offered and the needs of those who got it. For example, management rather than procurement officers received training on procurement.  Relatively senior staff - who do not have to do the nitty-gritty of planning and budgeting - need orientation, rather than skills-training. Their planning and programming staff do, however, need such training. Yet there was only limited exposure to such training for the Planning and Programming Department staff from lead agencies and implementing agencies. 

· Individuals - not groups – were trained from each agency. The frequency of staff transfers and other types of turnover and the importance of team-work suggest that teams should be trained in the future in an effort to develop a group capability, rather than individual competence.

· There was no opportunity for ex-post follow-up by trainers, of their trainees, in the workplace (i.e. on-site coaching) or subsequent ‘refresher’ programmes to consolidate and build further abilities.

· There has been little or no development of practical ‘step-by-step’ and ‘how to do it’ materials to guide subsequent on-job application of the training provided. 

The Workshop for Compilation of LSRP Work-programmes, Budgets and Procurment Plans – Giraffe Hotel March? 2008

Major events such as the work-programming, planning, budgeting and procurement planning Workshop at the Giraffe Hotel in (March?) can be seen as capacity development activities. It is worthwhile to outline what happened, with a view to suggesting how future Work-shops might be tackled differently, since they pose important potential opportunities for LSRP awareness-raising, team-building and co-ordination.

From discussions with several people involved, it appears that the following was the order of events:

· There were formal introductions (but there was no prior discussion of the programme as a whole, or its higher-order objectives. Nor was there discussion of progress so far and achievements or problems arising);

· They were briefed on likely budget ceilings and asked to budget within them

· Participants were tasked with preparation of their own agencies’ workplans for 2008/9 financial year; 

· Subsequently – after detailed work had been done on individual agencies’ plans - there was a review of the resulting 2008/9 annual programme by KRA; 

· then indicative individual programmes and KRA budgets were compared with ceilings;

· the overall resulting programme as a whole was discussed; 

· participants were then set to work on procurement planning.

The event was facilitated by specialist staff from the PCO: the planning and programming and M&E specialists, thereafter the procurement specialist.

A Suggestion for Future Workshops

We suggest in future that such an event:

· should be professionally and ‘neutrally’ facilitated perhaps by TA personnel as part of a ‘call-down’ contract arrangement (see Table 1 below). 

· should be essentially ‘turned on its head’, i.e. be in reverse order: 

· it could start with an introduction from the Minister CAJ, giving an overview of LSRP objectives (stressing the ‘logic’ and inter-relationships between components of the programme); 

· thereafter information could be provided on the current situation in terms of access to justice (based on the results of research or baseline studies);

· experience could be exchanged, concerning issues in access to justice and its significance for poor people;  

· practical exercises or simulation games could be introduced, illustrating inter-dependency of key elements and activities;

· the Programme Co-ordinator summarises progress so far with LSRP components;

· the sub-programmes of KRAs – appreciating their inter-linkages – could then be assembled and discussed

· ..and then individual workplans and corresponding procurement plans could be formulated.

We feel that this type of event would help consolidate participants appreciation of the ‘logic’ of the programme, what it is trying to achieve, and how each individual agency’s inputs matter and contribute to, achievement of its goals. See Box 3 below for a description of how LGRP tackled this: as a basis for its annual planning and programming.

Other Future Capacity Challenges in LSRP 

In addition to addressing training methodology issues, such as mentioned above, there seem to be some over-arching challenges, which the capacity development ‘system’ for LSRP will need to tackle. 

Events where information or experiences from elsewhere – from other reform programmes or from other countries - can be exchanged amongst LSRP stakeholders in Tanzania would be very valuable. Lawyers need to be sensitized on reform issues, for example, the social implications for the poor of legal issues. Public servants working in the legal sector need to better understand how their work relates to the delivery of justice to the public – how they fit into the big picture. Managers need leadership development, probably along the lines of some of the activities carried out by the Local Government Reform Programme and the Public Sector Reform Programme. 

Above all, public servants will in future need more tailored training, based on real experience, and related to their day-to-day functions in the workplace, where they learn ‘how to do it’ skills through practical exercises (i.e. experiential learning). This needs to be followed up by trainers at their workplace to help trainees address problems arising when they try to apply their training.

3.2
Lessons from other Tanzanian Reform Programmes

Whatever capacity development system we eventually suggest must be acceptable to the prospective beneficiaries of the system in order to be adopted and pursued. In thinking about possible systems, we have investigated approaches to capacity development adopted by other reforms programmes in Tanzania, notably the LGRP and the PSRP, and the lessons emerging from them. We have identified both successful approaches and the existence of human, experiential or material resources which could be useful for LSRP. 

3.2.1 
Local Government Reform Programme (LGRP)

The LGRP is an important reform programme – and distinct from all the others in that it is the only one involving a fundamental change in governance in Tanzania. It is concerned with the development of autonomous locally-accountable local governments, providing basic services of direct relevance to poor people.

Over the past 8 years, the LGRP has implemented a major CD programme, with positive spin-offs for training capacities and capacity development programme design and management. This experience has direct relevance for LSRP in contemplating CD strategies for the legal sector programme. These are in the planning, budgeting and M&E field, and substantive local government management and representation fields for LGA staff and elected councillors.

It also has important legal aspects. We capture these in Annex 4, since we are here concerned with capacity issues.

LGRP capacity development experience is rich and pertinent for LSRP in several ways:

· It forged skills in annual work-programme compilation which facilitated scrutiny in the Ministry of Finance and by development partners (see Box 2 below).

· It has involved formulating procedures and related guidelines for a wide range of relevant Local Government Authority disciplines (planning, budgeting, procurement, M&E, and records management);

· …and produced tried and tested related learning materials; 

· It has run a range of capacity development programmes in a variety of geographically-dispersed locations, using a variety of provider institutions;

· It has – apparently successfully - introduced change management training for top managers of LGAs, leadership orientation for District Commissioners, and human resource management for Human Resource Officers in Councils;

· It has established and maintained capacity for decentralised delivery of LGA on-site training, coaching, and follow-up of training, through multi-disciplinary Zonal Reform Teams (ZRTs);

· Thereby, it has developed a cadre of ‘mobile’ trainers familiar with the techniques of on-site coaching, mentoring and follow-up training
;

· It has made efforts to combine Tanzanian training provider institutions with internationally-reputable external institutions in the delivery of systematic training services.

· It as introduced a system whereby a demand-led approach to capacity development is facilitated by provision of Capacity Building Grants to councils ($5,000 per LGA per year) which can be used to arrange CD programmes using standard ‘menus’ of providers, courses or materials available based on LGRP advice. These plans are also related to the results of annual assessments of performance and progress in LGAs. In one case (agriculture) sector agencies are channelling CD resources through the same mechanism.

· It has attempted to monitor and evaluate its capacity development efforts (including via ex-post objective evaluation gauging impact of previous training).

Lessons from the LGRP Capacity Development Experience

The following have emerged as lessons from LGRP in forging systematic Capacity Development:

· Remember that ‘CD is not just training’: the retention, management, morale of, and support systems available to, people are of paramount importance. 

· Design of systematic training programmes is a slow painstaking process. Real care is essential in consultant selection – as is regular dialogue with them, and close consultant supervision (don’t ‘leave them to get on with it’). Initial designs were informed by a small panel of practitioners. Resulting first designs were tested in one or a sample of LGAs, amongst the intended target groups, and revised as necessary. 

· Time was needed for this process to be conducted satisfactorily. Pressure from administrative officials (e.g. to mount a new course for councillors) was successfully resisted (it took 2 years to complete design testing and materials ‘package’ preparation: but the course had to be robust: it was to be used for training tens of thousands of councillors). 

· The nature and type of the consultants hired for this purpose were important variables: they have to be willing to engage with their clients in dialogue.

· Institution-building amongst training-providers was a deliberate by-product of the approach used in contracting national institutions: they were often obliged to collaborate with, or team-up with, another related institution. Sometimes younger consultant/trainer staff would be preferred because they would possibly be more flexible than seniors, and could absorb more innovation and learning than their older colleagues who may well have been more ‘set in their ways’.

· LGRP’s ambitious training programme has therefore strengthened Tanzanian training institutes and consultants to respond constructively to invitations to bid for challenging capacity development assignments. Over 37 institutional and consultant groups pre-qualified for running a ‘suite’ of ten standard courses for LGAs.

· Extra efforts, with help from specialists, may be necessary to make standard materials more intelligible, interesting, and able to be used for skills-training (i.e. where participants have to be able to do something to a certain standard afterwards). This involves designing practical exercises for every module of a course.

Principles of the LGRP Approach to Capacity Development

LGRP adopted and followed certain principles in its approach to capacity development:

· It tried to respond flexibly to a rapidly-changing environment facing over-burdened LGA executives and staff: focusing on ‘training for transformation, management of change etc.’;

· The emphasis should be on decentralised delivery of training: this requires consistent and careful training of trainers, and standardisation of materials;

· Trainers were when possible drawn from local government or regional administration-experienced officials – some newly-retired. These trainers not only need induction training, they need refresher training too. There are now 34 such trained trainers throughout the regions of Tanzania. Many more – up to one thousand - (temporary) trainers were needed for delivery of the councillors course to over 70,000 councillors nation-wide.

· Multiple, existing, national (where possible), institutions and groups should be used for design and delivery;

· Where external expertise was called for, it should be required explicitly to bolster local expertise as part of its assignment in Tanzania;

· Work in collaboration with sectoral Ministries where possible;

· Target ‘critical skills’: i.e. those where (if these are not in place) there is a risk to the legitimacy of LGAs in the eyes of the public. 

Box 3: The LGRP Process for Work-plan Formulation
This did not involve ‘training’ as such: but intensive, structured collaboration and consultation amongst all the main players in two work-shops leading to the preparation of the first Medium Term Plan for LGRP. During this process the ‘logic’ of the programme was developed using programme framework methodology (with its hierarchy of objectives in the form of objective ‘trees’ etc.). 

Having clarified the logic of the various programme components, annual work-programmes were subsequently developed by outcome managers with the help of available TA and clear guidelines. Development partners (DPs) were included in the consultation ‘loop’ which familiarised them with what was being proposed and why.  However, the annual planning documents were exhaustive and detailed in their rationales and descriptions, which satisfied the Ministry of Finance and DPs. 

Source: LGRP OD and HR Adviser, personal communication

Limitations of the LGRP CD Approach for LSRP

The decision has been made that with effect from 1st July 2008, the LGRP Programme Management Office (which has hitherto steered LGRP implementation through a Programme Manager, CTA and contracted staff) will be disbanded. Henceforth in Phase II of the LGRP, the Ministry – PMO-RALG will be responsible for managing the LGRP.

One of the main changes being made in the design of LGRP between Phases I and II is in the pattern of Technical Assistance provision, and the locus of responsibilities for programme management. Hitherto, a Programme Management Office staffed with a mix of expatriate and national contracted TA personnel (over 40 in the field, and over 10 including the CTA at the central level) has led LGRP planning and implementation. In future, PMO-RALG will take the lead with a much-reduced (still to be finalised) stock of Technical Advisers.

Clearly, the unproven Phase II formula will eventually more closely resemble the LSRP scenario than does the past Phase I set-up. The pressure for prompt progression from Phase I to Phase II (without the requested transitional stage of 6 months to put in place financial and procedural matters) is itself indicative of the current ‘climate’ to which other of our consultations testify. It remains to be seen what the impact of these changes will be on LGRP implementation. 

There appears to be growing resistance on the part of some senior staff in GoT institutions to the absorption of large volumes of technical assistance (and especially international – including regional – personnel).
 This is one factor which has affected our conclusions regarding phasing, and aggregate volumes of TA to be encompassed by any CD system to support LSRP.  

3.2.2 The Public Sector Reform Programme (PSRP)

Public sector reform has a long history in Tanzania. After a period of stagnation and decline in the 1980s, the first phase of reform began in the 1990s based on cost containment and retrenchment. Staff numbers fell by 35%, the number of grades declined from 196 to 45, and the number of allowances went from 36 to 7. The current phase of reform began in 2000 with the PSRP focusing on building capacity and performance with a focus on service delivery. 

In general, public service reform has had more traction in Tanzania than in many other countries and it is often cited as a successful programme, although the momentum seems to have slowed somewhat in comparison to a few years ago. There are a number of factors which have contributed to this.  

Success Factors

Foreign investors and the international development community have created demand for improved performance from the Tanzanian public service. The Tanzanian governing elite appeared convinced about the need to embrace globalisation as a key part of any national development strategy. In addition, Tanzania has gone a considerable distance to depoliticise its policy making and to create space for ministries and departments to craft and manage reform programmes with politicians supplying general oversight. 

The programme began as a project implementing unit which provided operating space for some freedom of action but also connectedness with GoT through processes and networks. Only later did it become an established part of government.  But, whatever its status, the programme was carefully designed to balance a connectedness with Government through tight connection to processes and networks while providing operating space through some freedom of action 

The leadership of the programme was crucial. The same Permanent Secretary provided guidance for 10 years and was able to connect the managing unit, the President’s Office – Public Sector Management or PO-PSM, into a variety of systems. Senior managers within the unit, led by the Permanent Secretary, also had a sense of organisational craftsmanship and saw the unit as something to be creatively built and managed. Efforts were made to inculcate a sense of professional pride and mission in the unit staff. The PO-PSM gave staff a sense of meaning and context. Commitment, a sense of responsibility and motivation stemmed from this source rather than from financial incentives.

GoT positioned itself in the mainstream of global public sector reform by adapting New Public Management which gave the programme legitimacy in the eyes of donors who enthusiastically supported it. The relationships between the GoT and development partners were supportive and trusting.  This was helped by the fact that some key staff such as in the World Bank worked on the programme in a variety of positions over a 15 year period.

The main strategy for putting in place individual competencies needed in the unit was originally that of selection and recruitment, i.e. a ‘buy’ rather than a ‘make’ option. Formal staff training took place but was not a high priority in the PO-PSM. Most learning took place either on the job or in group settings such as staff retreats. Management did give special attention to the development of social/personal as well as technical/organisational competencies, including building capabilities for inter-office cooperation, for organisational learning, for improved communication and for building relationships with ministries, departments and agencies. The emphasis was on learning on the job or in group settings such as staff retreats rather than in formal training sessions. More recently there has been considerable effort to develop some tailored courses, especially on leadership, which will begin in fiscal year 2008/.  Some courses will be given by the Public Service College with others through the Tanzania Global Development Centre with the assistance of the World Bank. 
3.3
Legal and Judicial Sector Reform Experience in Other Countries (especially in Capacity Development)

In contemplating the design and dimensions of a CD system for LSRP, it is worthwhile to take stock briefly of the experience of other countries – including those in the region – of legal and judicial reform (LJR), and of some of the major donors to the LJR field.

Recognition of importance of LJR in economic and social development and combating poverty

The World Bank’s annual review of initiatives
 in LJR notes marked growth in the last 15 years in the emphasis development co-operation agencies have given to LJR programmes – reflected in the volume of resources devoted to it. The rationale for this emphasis is widely shared: there is consensus on the importance of a functioning legal and accessible administration of justice system for economic growth and poverty reduction. It was integral to the Comprehensive Development Framework espoused by the World Bank.

Indeed there are many telling case studies to illustrate how it is the poorest who are most severely affected by inadequate access to justice and security (not just personal security, but including security of title for assets). Indeed the report of a recent high-level UN Commission on the subject commences with a series of moving case studies of poor people adversely affected by dysfunctional legal and judicial systems.

Lessons for design of LJR programmes

Bank experience of design is also reflected in the observations of other development organisations and countries formulating LJR programmes:

· Shareholder participation in design (and re-design) is pivotal to the enhancement of ownership and commitment to implement programmes; 

· Sector-wide assessments of needs and existing capacities are seen as ‘standard practice’: social assessments help gauge impact of reforms on all stakeholders, especially if they allow often un-heard voices to be heeded;   

· there are also more recent calls for careful accumulation and recording of information on baseline situations in order partly to enhance commitment (by illustrating by sometimes graphic evidence the true dimensions and inadequacies of the present situation), as well as to provide a database on which to compare eventual changes in outcomes and sector performance subsequently – and thus serve the monitoring and evaluation function.

· This M&E function is all the more crucial – as noted in the Uganda papers and final paragraphs below – because empirical EVIDENCE is needed of linkages between poverty, crime and economic growth to justify financial inputs into the sector to address poverty AND to encourage implementing agencies that benefits are flowing from progress in the sector. See the final part of this section of the report.

· partnerships are seen as crucial in taking forward LJR programmes: between public and private sector players, academics, civil society groups and NGOs.

· In terms of TA support, the message is one of attempting to fuse foreign TA (with relevant comparative experience) with national TA who are familiar with the local legal community and institutions.

· A recent Green Paper for the Governance, Justice, Law and Order Sector (GJLOS) Policy Framework in Kenya makes the argument most eloquently and thoroughly on the need for a policy framework to guide a LJR sector programme.
 

But progress seems to be often hesitant in practice

Notwithstanding apparent growing consensus on what is important in shaping LJR strategies and programmes, the literature depicts similar patterns of evolution. One feature is slow emergence of political will to drive forward such LJR programmes. One of the authors was involved in the first donor mission to assess legal and judicial sector support needs in Kenya in 1992, the same year the Attorney General established 15 reform Task Forces. Since then the country has seen a major report in 1998 on Administration of Justice; the establishment of the Legal Sector Reform Co-ordinating Committee the same year to investigate the sector more widely; the subsequent formulation and launch in 2000 of the Legal Sector Reform Programme (‘it had limited impact’ according to the recent Green Paper), and the Expanded Legal Sector Reform Paper E-LSRP as the basis for the Expanded Legal Sector Reform Strategy Programme (E-LSRSP) in 2002. ‘The programme is never launched’ according to the Green Paper. 

A critical review of E-LSRSP was the basis for the present 5-year GJLOS-RP (established in two phases in 2005), which was formally and deliberately linked to the Economic Recovery Strategy (ERS) national economic priorities. The Medium Term Expenditure Framework (MTEF) now – at last – recognises the GJLOS sector, and is to be guided by the Vision 2030. 

A Mid Term Review
 of the GJLOS Reform Programme in January 2007 concluded that there was little evidence that the Programme was informed by pre-feasibility studies, problem analyses or beneficiary needs identification (which would have linked GJLOS to specific problems, and to make distinctions between beneficiary groups). There are low rates of absorption of funds in participating Ministries: perhaps due to ‘work-plans of the MDAs having been over-ambitious’. MDAs are progressing at variable speeds. It has however a well designed - but ‘external’ from government - management structure, including a PCO staffed by contract personnel and a functioning (temporary) Financial Management Agent. This however is not performing its capacity building role intended. However, ‘institutional capacity building has generally had a positive impact on improving efficiency in the justice sector’. This has not prevented GJLOS being perceived as ‘an isolated programme..lacking an elaborated sector policy strategy to be embedded into the overall GoK national level strategy….with a lack of formal links with other sectors and sector reforms’…which has not yet grown roots outside Nairobi’.  

It remains to be seen whether the tragic events of December 2007 and January 2008 have de-railed the GJLOS-RP initiative or whether concerns over security will have accelerated its future pursuit.

But there are some positive lessons from Uganda

The history of the Justice Law and Order Sector (JLOS) programme in Uganda starts with a criminal justice review in 1997, followed rapidly by a range of surveys and studies which presented overwhelming evidence that the poor were very dissatisfied with the working of legal and judicial institutions. Accordingly, high-level decision makers decided after a major meeting in 1999 to re-align the sector towards the over-arching Policy on Poverty Eradication (Poverty Eradication Action Plan) and to focus on criminal and commercial justice reform in the medium term, subsequently in the form of a Strategic Investment Plan of 2000 (- 2005). This was a relatively narrow focus. The second SIP (2006 – 2011) broadens the scope to aspire to ‘justice for all’ and emphasises access to justice as well as economic development.

The Hon Chief Justice’s paper of 2006 stresses that even within a coherent policy framework for JLOS (which makes it easier to get stakeholders to work together), strategic planning involves changes impacting on practice and resource allocation amongst stakeholders: this requires consensus, and time for negotiation (taking 15 months for SIP I and 8 months for SIP II). The sector still faces stiff challenges in lobbying with the Ministry of Finance – a crucial relationship for the lead Ministry to have - for its SIP against all other sectoral SIPs in the macroeconomic framework.
 In addition, the sector had a negative image in the past (being rife with corruption) and was not ‘attractive’ politically for investment (despite it being top public priority for improvement according to opinion surveys!). Therefore ‘the sector began a sustained campaign to engage political decision-makers to ‘take a second look’ at JLOS’. Public information is also crucial if changes are being made in controversial laws and policies: hence the need for public workshops and media debates – and for engaging parliamentarians – to keep the JLOS visible.   

Leadership capacity has been crucial in establishing the Ugandan JLOS programmes, and ensuring that JLOS issues are raised before Cabinet and Parliament. Like in Tanzania, the lead Ministry is the MJCA, and its Policy and Planning Unit the Co-ordinator, together with a Secretariat to provide technical support. The emphasis for the Secretariat is on facilitating regular dialogue between implementing agencies. ‘Sustained dialogue is necessary to continue cultivating ownership, interest and commitment to the reform programme’. (See Sserumaga paper) ‘Consultancies are used primarily to fill gaps in existing management technical skills’.

Management structures for the JLOS programme function regularly at top level.
 Five thematic groups (time-bound special working groups) meet every month
. The Policy and Planning Units of all participating agencies are the ‘primary vehicles for programme implementation’.
 TA was hired to assess their abilities to engage with the programme, and analyse what support they would need to participate effectively.
Regular meetings help ensure technical officers are truly involved in the programme, with the benefit that JLOS becomes part of their usual responsibilities. BUT these individuals must be carefully chosen to blend those with those who can make binding decisions and commitments, with change agents ready to champion reform at their institutional level. 

However, it has become clear in the JLOS programme (as in Tanzania’s LSRP) that ‘institutions represent different and competing interests’. This is compounded by the fact that they are not accountable to each other. Therefore ‘prioritisation is a vital principle’. In JLOS this has meant ‘reform activities take precedence over routine delivery of services’; activities which demonstrate sector-wide benefits or impact outside the actual institutions, with potential for improving performance of others’.

Nevertheless, ‘the mid term evaluation of JLOS found that JLOS institutions perceived it as merely a funding mechanism through which all interests should be financially supported’. Benefits from increased co-operation co-ordination and communication must be apparent, and reforms taken on board as though integration with the routine course of business in each institution if this spirit is to be dispelled.
  It is essential to ensure ‘buy-in’ amongst mid-level managers in each institution (who are less likely to be changed or transferred) and who can brief new appointments on ongoing initiatives.

Coherence amongst Development Partners has been strengthened by the designation of Lead Partners – as in the Tanzania case. Our enquiries underlined the importance of firm dialogue with government on the part of the Lead Donor in LSRP. 

The M&E framework for JLOS used to be limited to measuring progress at the output level: it now includes sector-wide indicators with baseline data and targets in the medium term. This is linked to national systems tracking progress and the JLOS contribution to the PEAP.

The Law and Justice Sector Program (LJSP) in Papua New Guinea is a flexible mechanism based on a program approach, with funding from Australia put together with that of the Government and managed mainly through GoPNG processes and systems, except for TA.  Phase 1 of LJSP lasted from April to December 2003 and Phase 2 began in January 2004 and will run to April 2009. The budget for Phase 2 is about A$ 110 million and there is a large contingent of advisers managed by an Australian firm as well as a significant infrastructure component. Activities focus on the three pillars of the National Law and Justice Policy:

· improved functioning of the formal law and justice agencies, 

· improved sectoral coordination, and

· increased focus on crime prevention and restorative justice. 

From the beginning, the philosophy of the LJSP has been to support PNG activities through indirect approaches (supporting nationals to do the job rather than doing the job for them). The indirect approach is supposed to translate into everyday behavior of a light touch, avoiding being directive, standing in the background, and allowing the Papua New Guineans the space to experiment and to learn through experience.

The senior expatriate personnel involved in LJSP have a long involvement in PNG which has brought continuity of thinking and approaches. By contrast, frequent rollovers of personnel tend to result in changes in focus and consequent disruptions in activities. 
These same staff put considerable emphasis on management issues since lawyers do not traditionally have much opportunity for training in this area. They try to stimulate leaders and managers in the sector to think about new ways of addressing management problems.

The program has considerable flexibility to react to opportunities for strategic engagement. This has proven to be very helpful in mobilizing support quickly. 

Personnel selection is done from within PNG and representatives of the GoPNG are involved in selection.  

Increased capabilities do not always generate better performance. In the unstable political climate of PNG, there may be reasons for staff to not perform better even with improved skill levels and better facilities. PNG suffers from widespread demotivation of the public service and major changes in attitudes and work habits will take years or even decades. To expect significant changes in months or even 2 or 3 years is unrealistic.

3.4
International Experience in Monitoring and Evaluation of Legal and Judicial Reform Programmes: experience and observations

The paper by Livingston Armytage (2006) is helpful in sketching the importance and challenges of M&E of the LJR process. As well as making a persuasive case for better M&E despite the inherent difficulties of the sector (where it notes ‘mounting concerns about underwhelming evidence of success…’), it notes where relevant M&E frameworks have been developed: the World Bank, ABA-CEELI
 and the Vera Institute. It clearly illustrates the dimensions of those frameworks, and possible data sources. It argues for frameworks based on core values for LJR programmes, and simple principles in choosing indicators. 

Armytage’s key lessons for future development of better M&E of LJR programmes relate to:

· Shifting design ‘paradigms’: moving away from ‘extent of completion of donor-funded projects or activities’ to ‘better sector performance’…by closer relationship of planning and monitoring functions. He offers specific design guidelines (page 19).

· Change Management strategy: the above ‘shift’ requires managers to seek out and use evidence in their decision-making. This would be a major change in itself, and require basic capacities in information management, as well as, crucially, incentives to change. In the Tanzanian context these could only come from political leaders.

· Sustainability: will be difficult in any case, and in the short term TA will probably be required to enhance and entrench data collection reporting and evaluation skills and ‘habits’.

· Time: awareness-raising, capacity development and building up systems and procedures are all involved…and they take time. He estimates a minimum of three years to establish an outcomes-focussed M&E system….and clearer evidence of LJR progress and bottlenecks emerging then.  Impact on decision-taking could take several years longer to emerge.

· Finance: the PNG performance monitoring system cost about 6% of the reform investment in the initial establishment phase.

In dialogue during this mission, it seems that one capacity issue is the unfamiliarity of many participating agency staff with the importance and techniques of record keeping and statistics. It would appear that specialised short-term or intermittent TA in this field may well be indicated (as implied above).
 Joint engagement of government and civil society / NGO stakeholders would appear to be vital in any such capacity development programme. Upgrading of and CD in the various legal and land registries (part of the MTS) would appear to be in urgent need of this type of assistance, according to our judicial and commercial legal informants. The costs of delays – including to citizens wishing to register assets in order for them to be used as collateral for loans or mortgages – is escalating yearly as congestion grows.  

3.5
Points of Departure: embarking on a Capacity Development Strategy 

Policy on Capacity Development and TA

Any ‘points of departure’ must include prevailing government policies. A policy framework for legal reform is still pending, but there are other policy influences in taking forward a CD strategy. Prime among these is the Joint Assistance Strategy for Tanzania (JAST) agreed with development partners in 2006. Its main provisions – as pertaining to TA - are outlined in Box 4 below (emphases not in original).

Box 4 Main Provisions in the Joint Assistance Strategy for Tanzania 2006 related to CD and TA

Para 5.3.1 (final section) Overall, the Government regards capacity development as one of the central objectives of its development partnership. It acknowledges the long-term nature of the undertaking and commits to effective leadership throughout the process as well as to continuously reassessing capacity needs and ways of addressing them. 

Para 5.3.2 Development Partners will support the Government efforts to develop sustainable capacity in the public sector and across society. They will do so by responding to national capacity needs with financial and technical assistance to the Government and to non-state actors. They recognise that capacity development is a long-term effort and will design the timing and scope of their support so that it is consistent with the country’s capacity to implement change. In addition to supporting specific capacity development programmes, Development Partners will in all their activities pay attention to attaining sustainable capacity development outcomes, among others by effectively coordinating and complementing their support with each other. 

Development Partners will also contribute to capacity strengthening by increasingly relying on Government systems and structures to deliver and manage their assistance to the Government. In particular, they will work closely with the Government to eliminate parallel Project Implementation Units (PIUs) and integrate project management in the structures and systems of the implementing Government agency. Wherever in effect, the Government’s O&OD approach rather than Development Partners’ own methodologies will be used for project and programme planning.

5.3.3. The role of technical assistance 

Development Partners will provide technical assistance as a means to facilitate sustainable capacity development. Technical assistance (TA) to the Government will be demand-driven and respond to Government needs. It will be increasingly untied from the source of financial assistance and procured in a fair, non-discriminatory, competitive, transparent and accountable manner under the leadership of the Government, ensuring value for money (VFM) and the ability to meet identified capacity development requirements. This will be achieved among others through arrangements of pooling Development Partner finances for TA. For this purpose, possibilities to use the Performance Improvement Fund (PIF) for pooling funds for TA will be explored. Procurement of TA will use national rather than foreign expertise or supplies whenever these are able to meet VFM and capacity development requirements. The Government and Development Partners will undertake measures to strengthen national TA in these respects. TA personnel will primarily be used for capacity development rather than for project or programme execution. Experts may however also be recruited as a temporary gap filling measure, particularly in highly specialized areas, whereas they will pay attention to skills sharing in the process. The recruitment, deployment, management, supervision and performance assessment of technical assistants will increasingly be led by the Government and integrated in the regular Government administrative system while Government structures and mechanisms to coordinate and manage TA resources will be strengthened in the process. The Government and Development Partners will also work towards providing a conducive incentive structure for TA personnel to effectively share their expertise and for counterparts to adapt and retain skills and knowledge from them. The Government will furthermore work closely with Development Partners and other stakeholders to formulate a national TA policy that outlines TA objectives, priorities and concrete guidelines for selecting, managing, monitoring and evaluating TA.

7.4 Development Partners will work towards providing development assistance to the Government that is freely and fully available to finance procurement of goods and services from any country and source. Government procurement systems will be used to manage procurements in accordance with the Public Procurement Act No. 21 of 2004 (URT) and the Procurement and Disposal of Public Assets Act No. 9 of 2005 (RGoZ) and their regulations and procedures, which provide for the application of fair, competitive, transparent, non-discriminatory and value for money procurement standards and practices, whereby preference may be given to local suppliers under specified circumstances. Decisions to rely on Government rather than Development Partner procurement systems will however also consider their efficiency and effectiveness and ability to ensure value for money. 

Development Partners will work closely with the Government to address weaknesses and further strengthen Government procurement systems so as to attain international standards. Actions and processes for improving them will continue to be implemented and monitored jointly within the PFMRP.

The Ministry of Finance and Economic Affairs and the development partners are in the  process of  establishing a taskforce on technical assistance to provide advice and oversight to the formulation of a TA strategy by a secretariat within the Ministry. Membership on the task force will include permanent secretaries from several key ministries such as Planning and PO-PSM which have considerable experience of managing technical assistance personnel. The lead donor is GTZ.  Some of the reasons for developing a policy include: to ensure technical assistance is demand driven instead of supply driven, to ensure that it is more effective in building national capacity, and to make TA inputs more transparent, particularly in terms of costs. It is anticipated that the policy will call for TA to be procured through government systems The task force will also attempt the ‘mapping’ of all TA in the country.

There is also a government task force on harmonization of salaries which is about to complete its work.  Discussions with the Ministry of Finance suggest that the task force is trying to propose salary scales that will apply to public servants, technical assistance personnel and employees of development partners. 

Changing the Mindset: Shifts in Thinking

Although LSRP is conceived as a government-driven programme, much of the ‘drive’ now appears to be with the donors. Changing this will require identification and strengthening of existing sources of energy for change. It may well require more proactivity on the part of the development partners to seek change agents, to stimulate pressures for change, and to help them carry forward their agenda.  This approach will inevitably result in differences in the level of activities among the various LAs and IAs in the sector. However, the more dynamic organizations will set an example for the less active: some of the latter will undoubtedly be stimulated to follow suit. 

Such an approach would have some implications. On the development partners’ side, compromise in terms of volumes of TA anticipated for the programme seems inevitable. It would be counter-productive to proceed at anything like the volumes and pace implied in the Concept paper produced by the PCO (see Annex 1). Proceeding gradually, at a pace consistent with the existing capacities of participating agencies, may imply a scaling-back of anticipated levels of disbursement. Development partners may also have to accept that the twin goals of the programme – reform of the sector and reform of the administrative and management systems – are beyond the absorptive capacity of the legal sector at this time.  Some choices may have to be made on priorities: decisions which may be easier when the interests of ‘change agents’ become clearer.   

Development partners could, and we think should, develop their collective capacities to understand and to inform better the sector and to engage with its stakeholders - perhaps though posting of relevant professionally-qualified advisers, and/or by playing a constructive role as facilitators to international experience. They might encourage more high-level dialogue with government. They could support eye-catching events in Tanzania, such as those proposed in this strategy - which bring together relevant international experience or spokespersons - and participate periodically in routine events in the planning and programming cycle where their voice and advice would be welcome.  

In the Tanzanian government and civil society, and particularly at the level of public servants in lead agencies and implementing agencies, there is need to acknowledge that technical assistance from outside Tanzania has a role to play in supporting future progress of the sector’s reform and development. Some of the skills required will be available locally but shortages - in areas like procurement - may require recruitment of international TA. It should also be remembered that the skills implied in fulfilling quality standards for the planning and programming expected by development partners and their funding constituencies - including auditors and parliaments - may seem daunting, but they are not in our view unreasonable. If pursued, they can be genuinely helpful in strengthening the logical coherence of future stages of the reforms, and their internal consistency and complementarity. 

However, these skills inevitably come at a ‘price’, which means paying salaries at rates more than currently paid in the Tanzanian government system. The fact that suitably skilled personnel (Tanzanian, from the region, or further afield) may have to be paid rates above those applicable in government – for discrete time-bound periods of inputs – will have to be accepted if the programme as presently defined and managed is to be able to proceed.  

The Box 5 below describes the success of the Rwanda Revenue Authority. It illustrates how appropriately chosen TA can provide support to a country led initiative and even strengthen national ownership.

In order to defuse resentment from middle-level and junior staff, senior public servants would have to reaffirm publicly their support for TA and be prepared to discipline their subordinates who ‘sit back and let the TA do the work’. 

Box 5: The Rwanda Revenue Authority: TA Success Factors
A locally driven transformation process

By all accounts the Rwanda Revenue Authority’s (RRA) transformation has been a locally driven process, underwritten and sustained by strong ownership, and driven by decisive leadership. These have been present both at a political level, through the active support of the President and the government, and at the organisational level, through the efforts of board members and the senior management team.


Rather than being engineered by an external party, ownership and leadership have been a given. They have been omnipresent and have, to a large extent, made up for deficiencies in capacity. Might this be a reflection of a wider change in Rwandan attitudes toward development, arising from the trauma of genocide? The end of the crisis seems to have led to a burst of idealism and selfless behaviour augmented by the return of skilled exiles who genuinely want to work on behalf of the country.

 
A pragmatic and incremental process of change 

The RRA has avoided large-scale, comprehensive and predetermined reform processes, but it has adopted a pragmatic and incremental approach characterised by adaptation to emerging needs and priorities and progression on the basis of short- to medium-term time frames. Working incrementally has not, however, meant lacking in strategy. The process has also been driven by a thirst for learning and recognition of the need to continuously compare capacity and performance. This iterative process approach has enabled managers to learn from experience and to advance the capacity development process according to lessons learned – at a pace appropriate to the organisation’s capacity to absorb change. It has also helped ensure internal ownership and appreciation of the change process and has avoided the risk of proposals being introduced from the outside that are not relevant to local conditions. In so doing, it has been possible to build an internal constituency for change (ownership) and an ability to identify capacity needs. Overall, management seems to have got the sequencing and evolution of capacity and performance issues right. 


A mature partnership between the RRA and DFID

A programme of external support has accompanied the entire process of capacity development. This support has been critical not only in terms of offering valuable technical knowledge and financial assistance, but also in providing moral support and confidence to local stakeholders. 


Over the years, the RRA and DFID have developed a mature relationship based on frank exchange, team spirit and shared accountability for results. This has allowed external technical and financial assistance to accompany the local change process, adapting to the local tempo of change and to emerging priorities. This was made possible on the one hand by the strong level of ownership and commitment of Rwandan stakeholders, and on the other, by DFID's willingness to work from the background, offering strategic and policy guidance as well as technical and financial support to a range of organisational-development and training initiatives. This has also been facilitated by the strong relationship between the UK and Rwanda and the emergence of DFID as Rwanda's most important bilateral partner. The nature of external assistance has adapted over time as organisational capacity has grown and needs have changed. RRA management has become more confident, playing a more significant part in identifying needs and setting priorities, and gradually its dependence on DFID has decreased.

From Land, 2007. 

Thinking the Unthinkable? : Turning Back the Clock?

The programme approach is challenging for a sector like legal and judicial reform. A number of the people interviewed opined that such an approach is inappropriate, because of the diversity, heterogeneity and independence of institutions involved in the ‘sector’. We think that there needs to be more consideration given to the balance between improving the LSRP management and delivery systems, and the rate at which activities are implemented.  There is a risk of ‘process’ overloading and diverting the attention of the stakeholders
. For example, emphasis on workplans and reporting risks diverting agencies from improving service delivery and taking on broader reform issues.  There may need to be some compromise within the basket’s operational principles. For example, there might need to be more co-operation between agencies and development partners to help move the programme along, rather than expecting the Tanzanian organizations to manage this process alone. 

If there is no change of mindset (on both sides), there is a danger that the programme as presently defined will have to be abandoned, drastically cut back in terms of scope and comprehensiveness, or executed in traditional project-style modality. This option - which is expressly contradictory to the JAST - would imply contractors performing most of the planning, budgeting and management of implementation.
. 

Bear in Mind the Capacity Development Backlog in Implementation of the MTS!

In Annex 5 we summarise the MTS LSRP programme elements which involve capacity development activities. The purpose of this exercise was to identify where the principal non-progressing CD-related elements were, with a view to analysing whether they share any characteristics. This analysis provides the basis for formulating future priorities for attention in the CD System. It is also a foundation for selecting from the ‘menu’:  possible approaches to capacity development which the LSRP CD System will have to employ in order to address these ‘immobile’ MTS elements. These are illustrated below for individual competences, group capabilities and system capacities. It is sobering that there are well over 25 major MTS Outcomes and/or Outputs related to Capacity Development, which have not progressed - or have progressed with (according to the Annual Review) certain shortcomings. 

We denote six categories these non-delivering Outcome/Output/Activity areas, and list the KRA/Outcome/Outputs accordingly (NB: these categories are not ‘water-tight’ or mutually exclusive  - i.e. some MTS Work-plan items could figure in several categories. These categories include:

1. Capacity support to, and strengthening of, single institutions;

2. Capacity support to, and strengthening of, single target groups;

3. Complex capacity system development, involving strengthening collaboration between inter-linked institutions or Departments;

4. Capacity development (including training) for legal sector institutions;

5. Enhancing capacity for information generation and dissemination;

6. Enhancing ownership and leadership of LSRP and its key components.   

3.6
Menu of Approaches for a CD system: for developing individual competencies, group capabilities and System Capacity 

The main objective of this assignment is to devise a CD support system, with emphasis on improving planning and budgeting.  Given the analysis above, it is our view that improving the planning cycle alone will not suffice to ‘kick-start’ the LSRP.  A CD strategy must take into the deteriorating relations between the GoT and the DPs which are sapping the energy of participants. It must also take account of motivation and identify and support agents of change. Interventions may come though various entry points: individuals, groups or broad systems (see Box 2 above).  A blueprint for a CD system across such a disparate group of organizations as those in the legal sector is not possible and activities will need to vary from lead organization to lead organization. We thus present the following list as a ‘menu’ from which different LSRP organizations can choose according to their needs and their interests, although there are a number of issues which probably need to be applied across the board in due course, for example, clearer job descriptions.

Individual  Competencies:
· Clarification of roles – developing job descriptions which define duties accountabilities and authorities, including responsibilities for supporting the reform programme. This applies at all levels - from those responsible for leading KRAs, to junior staff in MDAs.
· Coaching/support to interested senior players to assist them in implementing reform process.  This kind of support would only be effective if the coach and the Tanzanian were comfortable with each other, showed a high level of trust in one another and saw each other as equals.  This would not be a traditional expert-counterpart relationship but rather a peer-to-peer relationship. 

· Regular mentoring of staff by managers – to build self confidence and to help people learn and develop their skills; includes feedback and day-to-day guidance

· Exchanges of employees between reform programmes, such as between PRSP and LSRP on the experience with work planning and M&E

· Short-term assignments – civil servants taking up assignments in other legal sector organizations with more developed systems to learn how they work.  This might include assignments in well functioning civil society organizations. 

· Peer exchanges – interchanging employees for short periods, for example, two weeks, to give them the opportunity to experience different systems

· Tailored training with an emphasis on experiential learning Need to keep training practical and locally based – not centrally based; emphasis on getting colleagues to work together in one unit or by sharing across districts. 
· Long Term Training in specialized subjects for a few young committed professionals who have the aptitude to lead and train others.
 This type of CD activity poses an opportunity for development partners to play a constructive role by facilitating access to information for LSRP IA stakeholders seeking suitable courses for specialized training their professional staff. All DPs have legal specialists in at least their Headquarters, who would - if requested - be able to identify suitable programmes at reputable institutions internationally.
Group Capabilities:
· Building organizational vision – helping employees to understand the broad vision and where they fit into it

· Change management sessions for top managers – This was one approach used with considerable success by both the PSRP and the LGRP.  The LGRP had 121 managers trained by the Institute of Public Management in Mwanza using facilities provided by the Bank of Tanzania with support from the Irish Institute of Public Administration. The training included work-based assignments. 

· Department-to-Department TA – The PO-PSM has developed a cadre of accredited trainers from several central government ministries who assist line ministries in defining activities and preparing annual workplans, including linking activities with the broader goals of MKUKUTA. Some of these people could be available to assist the LSRP to bring its work plans up to the standards required by the development partners. They would need to understand the standards of the LSRP and have some familiarity with the requirements of the LSRP work. A ‘co-ordinator’ would need to work closely with them to ensure uniformity of approach.  

· Workshops to link organizations in the sector – helping organizations understand better how the work of one intersects with the other, for example, police, DPP and the prisons service; 
· Long-term TA to support key functions such as procurement and planning. Given the resentment this might engender, this option would have to be used with discretion. There is a real danger that putting in significant numbers of TA - even if Tanzanian but more so if expatriate - would further decrease already low motivation in the public service.  

· Provision of South-South TA on high-level, cutting edge issues. For example, the Commonwealth Secretariat financed a short-term assignment of the President of the Constitutional Court of South Africa to chair the Mauritian Commission on Constitutional and Electoral Reform, which was to review the Constitution and prepare electoral reforms.  
· Intermittent TA which comes to Tanzania two or three times a year to advise on specific problems and keeps in touch by internet in between visits. This approach puts more onus on civil servants to work on their own and take action between the visits of the TA.
Developing LSRP System Capacities:

· Cross-sectoral working groups to develop standardized practices or find solutions to operational problems by bringing together representatives of different agencies to discuss common problems such as financial reporting, human resources, or procurement. These groups could be both an opportunity for agency representatives to share experiences among themselves and to resolve problems which they raise or which are identified by a official status.

· Supporting Change Agents There appear to be a number of champions of change who need support to take forward the reform agenda. One approach might emulate the weekly dialogue between senior personnel and development partners practiced in the PSRP in its early stages. Another approach would be to help other ‘champions’ to come together to discuss key issues: such as the informal networks on public legal ‘literacy’ (which last convened some years ago); poverty and the mobilization of capital – including land (associated with the ‘Mkurabita’ programme); traditional approaches to dispute resolution (there are several associations specializing in different ethnic communities in Tanzania), and gender-and-the law (championed by several NSA organizations).  Supporting change agents may require development partners to be more active in reaching out to key individuals and facilitating their access to the basket funds. Major national-level symposia or other events (see below) also could act as invaluable catalytic opportunities for change agents to attract policy-makers attention to key issues which have received inadequate attention in the current MTS, and which could be considered for inclusion in the future LSRP ‘MTS II’.
· Building political support – The recent appointment of a new Minister of Constitutional Affairs and Justice with a background in law reform and an expressed interest in more dialogue provides an opportunity for a joint definition between the GoT and the development partners of an agenda for the future. The experiences of other reform programmes show that the existence of relationships of trust between governments and their development partners are important to their success.    
· Sponsoring a symposium bringing in international experts on legal sector reform and poverty reduction - This could build on the recent report from the UN Law and the Poor Commission and its report Making the Law Work for Everyone. It would give legitimacy to legal reform in general, relate it to political ideals including the platform of the CCM, and help to provide senior Tanzanians in the sector with a catalyst for future collaboration in moving reform forward in the next phase of LSRP. 
· Outreach to the public – build understanding of the LSRP and credibility for it among the population through public information programmes in the media, for example, radio drama. Increased publicity and recognition would also over time induce greater demand for better quality services.
 

3.7
Some general principles underlying future capacity development strategy

In the same way as LGRP adopted, and tried to follow, some basic principles, we feel that it is important to state some general principles for a CD strategy:

1. The legal sector is a classic complex system context. It has many actors, contested ends and means. It requires different kind of change management strategies: starting gradually: using trial and error; taking advantage of windows of opportunity and building as demand increases.

2. Placing TA in implementing agencies should generally be avoided. There are risks that it will take the onus for action off the shoulders of nationals. 

3. TA should be placed only where there is a genuine desire to have them on part of a Tanzanian government organization. TA placements should not be imposed by donors. Ownership is vital. Box 5 below illustrates some of the indications of ownership. 

4. The choice of TA personnel is critical: technical advisers must be of high technical caliber, and well experienced. Interpersonal skills are even more important. Personnel must be culturally sensitive and have excellent facilitation skills.

5. Those filling TA positions should be Tanzanians where possible. Some international personnel may be needed in areas of particularly severe capacity shortages such as procurement and M&E where there is considerable pressure already on Tanzanian consulting capacity, and where international demand is strong. However, if there has to be ‘gap filling’ this should be with recognition that this should not be long term. Intermittent assignments are often desirable. 

3.8
Pulling it all together: linking LSRP capacity issues, possible approaches to addressing them, and implementation implications. 

In Table 1 which follows, we suggest approaches for addressing two categories of identified capacity challenges:

· LSRP programme cycle issues (particularly work planning, budgeting, procurement, M&E and gender), and

· Strengthening the overall direction of LSRP – towards broad policy formulation and legal and judicial sector reform.
The logic and the suggested approaches are rooted in the context, our ‘points of departure’ and the principles analysed above.
TABLE 1
CAPACITY ISSUES, POSSIBLE APPROACHES

 AND IMPLEMENTATION / PROCUREMENT IMPLICATIONS

Notes on reading Table 1:

1. It concentrates on proposals for technical assistance to meet various capacity problems identified in the Annual Review and during the present study.  It does not include the full ‘menu’ of possible CD activities touched upon above (although it mentions a few: notably major events as catalysts for change agents).

2. Several of the proposals can (and should) be ‘dove-tailed’ into ongoing or proposed activities under PSRP (Phase II which is about to start) or other reform programmes (for example LGRP). The former is already sponsoring some change management and leadership training at the Tanzania Global Development Centre, and there are plans to develop a dedicated facility focused on leadership skills.

3. The cost implications are summarized in Table 2. However, these do not include ‘overhead’ charges made by consultancy firms (for identifying and managing teams of consultants, in for example ‘framework’ or ‘call-down’ contracts), nor related expenses and per diems if applicable to certain assignments.  

4. The Table is structured as follows. The ‘implementation implications’ column suggests possible contract and tender procedural forms of procurement which may be applicable. However, we strongly advise PCO consultation with PPRA before firming up any proposals in this regard.

	CAPACITY ISSUE
	POSSIBLE CD APPROACHES

 
	IMPLEMENTATION IMPLICATIONS
	OTHER COMMENTS

	Workplanning and budgeting: focussed on LA and IA capacity development 

Deficiencies in logical inter-relationships, justification, and detail in LSRP 2008/2009 work programme, especially links with key reform objectives  

	Options (1 and 2 are short-term and mutually exclusive),

Option 1) PO-PSM cadre of trainers  interview La and IA staff, draft rationales for existing workplans. This option would be free except for honoraria for team members to recognize additional workload, and costs of a coordinator. This cadre could be available in July.  See Eric Shitindi, Deputy PS, PO-PSM.

2) One-off contracting of a national consultancy firm for the same purpose. This would involve paying consulting fees.  It would take at least 1-2 months to mobilise. See Annex 6 for indicative ToRs.
	In all cases, immediate work would be needed to frame the TORS for the work to be done. The draft terms of reference in Annex 6 could serve as a basis for this. 

Option 2 could be managed through  CQS procurement (off-basket, under GTZ resources). The preamble could be enhanced using examples of similar activities from PSRP and LGRP.
	This short-term assistance is most urgent. There are real risks that the DPs will again reject at least some work-plans if the rationale in the covering text/Preamble is not improved, and each La’s and IA’s Plan more justified by reference to higher-order objectives of the LSRP. 

  

	Widely-anticipated difficulties in planning and programming future workplans, with adequate logical inter-relationships, clear justification, and a good variety of approaches (with less focus on ‘hardware’ and workshops.

Effective facilitation of LSRP programming workshops has been absent: it will be crucial in future.
	 Framework contracting (i.e. with ceilings of numbers of days in a contract period) of national consulting firms (permitting mobilisation of personnel with a mix of skills – for ‘call-down’ as required throughout annual programme cycle calendar). They would complement the two management staff to be hired for each LA.
	This would probably require ICB-based tendering. Immediate work would be needed to draft contracts for Ministerial Tender Board and Bank pre-approval. Core skills sought include programme articulation, procurement management, and M&E. It would be important that the chosen firm have credibility with the MoFEA.
	If this approach was followed, it would enable the PCO and IAs to make requests when assistance is required, during the programme cycle, in plan formulation, procurement plan preparation or M&E aspects. It would avoid (perceived) ‘forced’ acceptance of TA and put the onus on IAs to take the initiative. NB The sequencing in Work-programming Workshops is illustrated in Box 3.

	Poorly developed procurement plans and confusion over regulations: current PCO procurement specialist is overloaded
	Regular but short-term provision of internationally-qualified TA at peak times of the year to assist and coach the PCO procurement specialist. Also should be responsible for drafting user-friendly LSRP Procurement guide based on Finance Manual, MoU and GoT Procurement regulations.
	Consultation with PPRA and World Bank on the optimal approach and approval of TORs. Internationally-advertised; QCBS. 

OR Research possibility of employing a Procurement Agent as several other Ministries have. Limited CD but PPRA is moving ahead with a wide-ranging CD programme.
	Responds to Review Report recommendation, but is a least-cost formula, with maximum potential for in-house capacity development (avoiding risks of pure ‘gap-filling’).

	The M&E Specialist in the PCO needs assistance in driving this function forward, and access to international experience in the field.
	Provision of internationally-experienced M&E specialist with experience of the M&E of LSRPs elsewhere. Inputs on intermittent short-medium-term basis. 
	International procurement rules applicable to Individual Consultants (IC) applicable.
	M&E is a major future issue in LSRP: both for progress reporting, AND for generation of evidence of success (to encourage IA stake-holders and politicians) and on impact on higher-order objectives.



	This LSRP needs close design and management attention to Capacity Development. The PCO has no in-house specialist in Capacity Development
	There is need for full-time TA for at least three years in this respect. Indicative Tors at Annex 7.

The Review calls this post a Learning/Training Specialist. 
	Recruitment should be open to national and international candidates. There are arguments for a long-term permanent national ‘back-stopped’ by an international intermittently. Procurement: ICB to companies. LGRP experience implies possible sources of candidates experienced in systematic capacity development systems’ establishment.


	Recommended in Review. Very high priority to ‘get off the ground’.

ToRs proposed embrace roles in CD Plan formulation,
 communication and information on LSRP, and LSRP-related job descriptions and staff performance appraisal issues.

	LSRP is ‘Gender-blind’ currently. PCO needs a corresponding Gender Legal Strategy Adviser.
	Medium-term internationally-experienced TA initially handing over progressively to national TA.
	Procurement: ICB to companies.
	This will be a valuable complementary input to high-level LSRP steering advice (see below), and the ‘socialisation’ of the LSRP amongst the legal profession.

	The PCO Co-ordinator is overwhelmed currently and needs purely managerial support.


	Public service manager –to support coordinator on management issues – to increase the co-ordination and communication capacity of the PCO, especially in view of growing and potentially complex CD programme.


	Hired as IC-type TA on full-time contract

Needs long-term, national, with legal or CD background and excellent management credentials.
	 Functions could include overview of other TAs in PCO, and management of day to day relations with Las and IAs including proactive support to change agents

	Policy and Reform Issues

The LSR Policy has not been finalised; ownership and awareness of LSRP amongst IAs is highly variable. 

The connection of LSRP to access to justice and poverty mitigation is often perceived as tenuous. 

Leadership development has not been a feature of LSRP, but was critical to the outcomes of PSRP and LGRP.
	(a) Identification and recruitment of senior Tanzanian public service professional, with a track record of effectively steering reforms, to mentor senior-most staff. Skeleton ToRs attached at Annex 8 

(b) Identification of internationally- renown senior legal reform practitioner to coach top-level officials in conjunction with policy, and legal sector reform institutional inter-relationship issues. 


	(a) Periodic inputs. Probably best attempted by IC approach, based on suggested names from within LSRP community. Final selection process is crucial with this and the expatriate post below.

(b) Internationally-advertised through Commonwealth and policy reform international networks. Mobilisation on intermittent ‘draw down’ contract basis (certain number of days per year). Indicative ToRs also in Anx 8.


	The comments of the Hon Minister MCAJ, creation of a dedicated post of PS MCAJ for LSRP, and the importance attributed to the recent Review, are indications that top decision-makers are ready for high-level, authoritative peer advice on policy directions, ‘steering’ and ‘socialisation’ of LSRP.

Themes for mini-courses or training sessions could include:

What is leadership?

What do successful leaders DO?

What is the connection between management and leadership?

How to change work cultures.



	Some major events mounted in Tanzania have attracted attention to L&JR issues and LSRP. More are needed: especially when reform capacity deficiencies have been widely acknowledged and are being addressed.

The recent publication of the UN Commission on Legal Empowerment and the Poor (Albright and de Soto co-chairs) provides a potential context for such events.
	JPIRC identification of strategic themes and issues where regional and wider international experience could usefully inform LSRP stakeholders and civil society, and catalyse policy-makers.

Mount series of high-profile Symposia with renown international speakers, and follow-up events and specialised workshops with groups of stakeholders.
	Several international organizations regularly mount such gatherings and advise on speakers, format, publicity etc. and will organise and manage them (it would be essential to outsource this function: it is notoriously time-consuming)

These include the British Council, the Commonwealth Secretariat, the Commonwealth Lawyers Association, the International Bar Association etc.
	Themes could include:

- Key policies on legal and judicial reform 

- Justice, the law, and poverty 

- Gender and Access to Justice

- Promotion of Access to Justice across the spectrum: balancing policy and inputs: from infrastructure, to legal ethics and education; 

- Traditional ‘courts’ and paralegals? Is there scope for introducing new elements in MTS II based on traditional approaches to disputes resolution?

- The lost potential : the costs to poor people of inadequate legal recognition of their potential assets.

	Support to change agents
	Outreach to support identified champions through joint workshops, information sessions, and exchanges
	On demand although there may be a need to be some proactivity on the part of the PCO or even development partners to identify suitable people. 
	Organising major LSRP-related events (as above) could be one way of catalyzing attention to themes these change agents have been championing.


3.9
Management

We recommend that the capacity approaches in Table 1 above be implemented gradually in three phases as follows: 

· Immediate requirements:

· Assistance in rationalizing the 2008/9 workplans 

· Recruitment of a national CD specialist and an intermittent expatriate CD specialist

· Initiate policy discussions on options for meeting what will be progressively greater procurement demands (assuming work-plans are approved within a few months and IAs receive their individual budgets promptly). One option as indicated is to examine the feasibility of employing a procurement agent. It is also likely that in the short term an expatriate procurement specialist – on an intermittent basis, at peak times – will be required in any case. 

· Medium-term (from January 2009) 

· Dependent on indicative demand, tender for a framework contract to provide TA ‘on demand’ for IAs in work-planning for 2009/10.

· Provide management support to the PCO Coordinator to help mobilize other TA as below

· Recruit and mobilize Gender and M&E (expatriate) specialists

· Begin to identify themes for, and arrange through a management sub-contract, some major ‘headline-grabbing’ events 

· Identify and mobilize an experienced national reform leader for intermittent peer advice to senior stakeholders.

· Dependent on reactions and experience, to the same for an expatriate legal sector reform strategist.  

· Longer-term (on demand, no sooner than fiscal year 2009/10

· Leadership development

· Work with change agents

All resources put in place should respond to demand.  If a particular LA or IA is not interested in making use of them, they will not be required to do so. However, it must be recognized that an agency that does not choose to avail itself of the assistance on offer in activities such as work planning and procurement planning and processes, faces a greater risk of having its plans or procedures rejected, with corresponding delays to implementation and expenditure on LSRP. 

To ensure that there is this (implicit) incentive to use the technical assistance on offer, it is important that the GoT and development partners accept
 the principle of partial approval of workplans, (that is, allowing those which are completed satisfactorily to move ahead rather than each KRA group having to wait for all agencies in the group to complete them). Otherwise the weaker agencies - particularly those which refuse the offer of assistance - will hold back the stronger. There will therefore be no incentive for any agency to request TA. 

Boosting management capacities of the PCO is necessary and desirable – but only after it becomes clear whether there really is demand for the capacity development assistance suggested here. Therefore in the short term we do not suggest any change in the PCO management arrangements for the CD programme per se. As is clear above, we suggest extra capacity for management are incorporated in the medium term if CD demands are such that major workload increases in the PCO are foreseen.

3.10
Recruitment and Selection Processes for technical assistance personnel

It is likely that any suggestions we make for these processes will be pre-empted by the forthcoming TA policy. However, we wanted to stress the importance of inclusive selection processes for all TA personnel proposed herein under the LSRP CD Strategy. The proposed TA inputs are all to work in a sensitive environment: one not inherently receptive to their presence (as discussed elsewhere in this report). One way of defusing potential alienation or hostility on the part of ‘host’ agency colleagues is to include their voice in the selection of potential candidates. For TA personnel who will work alongside senior officials and Ministers (the reform, and legal sector strategy advisers for example) interview boards (and other activity- or test-based selection techniques) should be used; several candidates invited and compared, and some of the key senior ‘beneficiary’ officials invited onto selection panels.

3.11
Disbursement arrangements

In accordance with the Financial Management and Procurement Manual, expenditures for all activities undertaken would be made against approved requests received from the PS, MCAJ supported by a resolution of the Joint Programme Implementation Review Committee (JPIRC)
 and the approved Quarterly Disbursements Prioritised Action Plans and Procurements Plans
. 

Divisions/departments responsible for implementing activities will compile quarterly financial and physical reports. These will then be consolidated and approved by the Inter-Agency Coordination Team (IACT) for the respective key results areas for submission to the PCO
. 

‘Whistle-blower’ policy in LSRP

We suggest that the JPIRC request the PCO ensures that there is a clearly identified person to whom all technical assistance personnel, national and international, can come to in confidence, should they receive requests for unauthorized ‘payments’ before their invoices are endorsed for payment. This identified person would have to have the authority to undertake investigations where appropriate and to order payments of invoices or salaries to TA personnel in any cases where these have been delayed unjustifiably.

3.12
Indicative Costs of the CD Strategy, and a tentative Budget

Please refer to the Table 2 overleaf. It is based on proposals summarized in Table 1 above, and information from PSRP and LGRP on indicative costs for national and international technical assistance personnel of various types. It takes account of some of the anticipated time ‘lags’ inevitably involved in recruiting and mobilizing such personnel, due to procurement regulations. The cost estimates do not include ‘overhead’ charges made by consultancy firms (for identifying and managing teams of consultants, in for example ‘framework’ or ‘call-down’ contracts), nor related expenses and per diems if applicable to certain assignments.

The Table does not feature a global ‘total’ since it is dependent on choices made between options discussed for the suggested immediate support to work-programming, and strategies for addressing procurement (though an agent and/or expatriate specialist). The total cost will also depend on the magnitude and complexity of any LSRP events, and the extent of actual ‘call-down’ by IAs of technical assistance personnel retained by the PCO under proposed framework contract arrangements.   
The proposed pattern of CD / TA inputs in Table 1 above (and costed in Table 2) is considerably less extensive than that included in the CD Concept paper - which we understand the lead and implementing agencies approved.  Nonetheless, during the discussion of an early draft of this report on June 25, there was concern amongst some link officers about the opportunity costs of technical assistance – i.e. that the high cost of TA would reduce the (basket) funds available for other activities. This concern is not warranted for several reasons:

· The LSRP has under-spent its anticipated budget significantly over the last two years and will probably do so again this year, because many of the activities in the draft workplan do not take account of the time required for procurement. As a result, many disbursements will not take place in the 2008/9 financial year. 

· There is a considerable sum of money set aside in the MTS budget (KRA 6 under outcomes 1, 3 and 5) for CD in management research, change management and programme implementation. 

· New activities could be developed if current funding is inadequate.

· The GoT is attempting to reduce the abuse of provisions for ‘allowances’ in Ministry budgets, partly in response to public complaints
. Budget guidelines limit the use of allowances and the government budget cut them in 2007/8 by 50% following a study of their (ab)use. From fiscal year 2008/9, the Minister or the Prime Minister will reportedly approve all major workshops.
 

TABLE 2 : INDICATIVE COSTS AND PHASING OF BUDGETED EXPENDITURES ON CAPACITY DEVELOPMENT

INPUTS AND ACTIVITIES RECOMMENDED IN THIS STRATEGY

Cost Units: TSh millions
	Activity or Input
	Indicative Period
	Person-Months (pm) @ Cost pm
	Total Cost

(TSh Millions)
	2008/2009
	2009/2010
	First Year of MTS II ??

	TA for Programme 
	
	
	
	
	
	

	Justification of 08/09 Progs Opt 1
	Team 1 month +

Co-ordinator
	1pm @ 0.8 x 3

0.5pm @ 15 
	2.4

7.5
	2.4

7.5
	
	

	‘’  ‘’  Option 2
	One month

Consultant Team
	1 pm @ 5 x 3

1 pm @ 7
	45

7
	45

7
	
	

	Framework Contr
	As requested
	30pm @ 5
	150
	-
	50
	100

	Procurement 

Specialist
	Intermittent

Expatriate
	6pm per year

@ 15 X 3 years 
	270
	90
	90
	90

	Procurement Agency
	2.5 years from 

Jan 09

	Unknown: depends on duties
	?
	?
	?
	?

	M&E Specialist
	Full-time 2.5 years Jan 09 ff
	12pm @ 15 x 2.5
	450
	90
	180
	180

	CD Specialists
	Full-time Nat

Intermittent expat.
	12pm @ 6 x 2.5

 4pm per year @ 15 x 2.5 years
	180

150
	36

30
	72

60
	72

60

	Gender Specialists
	Full time expat.

National Jul 09 ff
	12pm @ 15x 2.5

12pm @ 5 x 2
	450

120
	90

-
	180

60
	180

60

	PCO Management 

Support
	Full time national 

wef Jan 09


	12pm @ 5 x 2.5
	150
	30
	60
	60

	Policy and Reform Issues
	
	
	
	
	
	

	Senior Tanzanian 

Public Service Manager and Leader of Reform
	Intermittent National
	6pm per year

@ 6
	108
	36
	36
	36

	Senior L&J Policy Reform Strategist

(Internationally-experienced in L&JR Sector)
	Intermittent International
	3pm per year

@ 30
	270
	90
	90
	90

	Major Events

(Symposia, Conferences)
	Management sub-contracted to Dar-based agency
	Impossible to estimate:

Between 

50 million and 100 million per event
	300
	100
	100
	100

	Support to Change Agents
	As required
	?
	?
	?
	?
	?


4.
CONCLUSIONS

Our interviews and research suggest that there are the beginnings of an auspicious environment for the LSRP to move forward. As a result of the Annual Review, there is a clearer agenda for the future, which seems to be energizing both the GoT and the development partners. It is now critical to get prompt input to this report from the TCC and the subsequent approval of the JPIRC and Steering Committee, to avoid loss of momentum and energy. 

A guiding principle behind the CD strategy is that any TA provided within it should be ‘demand-led’. But there is a corresponding need to ensure that LAs and IAs face positive incentives to request TA: i.e. there must be some inducement for LAs and IAs to use the technical assistance on offer.  For example, assistance to justify work plans should be offered (under Options 1 or 2 above). IAs should make requests on the understanding that well-rationalised plans will be more likely to be approved punctually if they are deemed to have reached an acceptable standard – with clear links between proposed activities and substantive reforms and second-order change. This would represent a major procedural difference to previous years. Then all plans were approved at once: therefore slower organisations delayed the faster ones. With the approach proposed here (and by the Annual Review), those who take up TA in order to complete workplans satisfactorily and speedily, would be rewarded by early approval of funding. They would therefore have more time to implement their activities in fiscal year 2008/9 and would be better prepared to take on more in 2009/10.

Indeed, the most urgent element of the CD strategy is TA to help resolve what might be another impasse in approval of workplans: potentially immensely irritating for both the GoT and the development partners. We suggest two optional approaches to provision of TA in this regard. The offer by PO-PSM to allow the use of their team in July to help in upgrading the workplans is one interesting option for the PCO to explore. It would be critical to ensure that the team members understand clearly what is required to meet the standards of the development partners and that there is a senior person who can ensure quality control and pull together all the elements into a final document. (The most suitable person is probably the PRSP M&E specialist.) 

The general approach to capacity development we suggest is gradual; proceeding step by step; starting with a few CD activities and gradually expanding as organisations experiment and learn.  Such an approach provides time and space for finding compromises among disparate visions of the future in a sector where there are many contested views. The emphasis would be on seeking out and supporting change agents. It will be important for stakeholders to adopt a liberal interpretation of the MTS, by approving new proposals and activities that support the existing KRAs. This requires a clearer identification of the change agents, their priorities, and how latent networks for change can be encouraged.  It also requires a flexibile response to the ‘windows of opportunity’ that they could embody.  

Transforming the approach of the programme: both to respond to more selective demand, and to encourage it with some key change agents, will require a change in thinking and recognition that the ambition of the LSRP programme may exceed the capacity of its IAs to perform their roles within it.  

Therefore, if the gradual approach suggested does not work, then scaling back the LSRP in ‘MTSII’ would be both inevitable and desirable. 

We hope, and believe however, that the LSRP stakeholders will seize the opportunity this capacity strategy offers to increase the rate of LSRP implementation, and to expand its ‘boundaries’, to make the slogan ‘unblocking the road to justice for all’ a reality.

ANNEX 1

The Legal Sector Reform Programme (LSRP)

TERMS OF REFERENCE (TOR) FOR DEVELOPING A CAPACITY DEVELOPMENT SYSTEM INCLUDING A TA POOL FOR THE LEGAL SECTOR REFORM PROGRAMME (LSRP)

1.0 Background
The Government of Tanzania with the support of five bilateral donors (the Royal Danish Government through DANIDA, the Government of Sweden through SIDA, the Government of Canada through CIDA, the Government of Belgium, and the Government of Germany through GTZ) and two multilateral donors (the World Bank and the United Nations Development Programme – UNDP) is implementing the Legal Sector Reform Programme (LSRP) whose vision is timely justice for all. The objectives of LSRP are speedy dispensation of justice; affordability and access to justice for all social groups; integrity and professionalism of legal officers; enhanced independence of the judiciary; and a legal and regulatory framework and jurisprudence of high standards responsive to social, political, economic and technological trends at both national and international levels. 

The LSRP comprises of six Key Result Areas (KRAs) namely, updating and harmonization of the national legal framework, enhancing access to justice for the poor and the disadvantaged groups, human rights and administrative justice, knowledge and skills of legal professionals, service delivery capacity in key legal sector institutions, and programme management, coordination, monitoring and evaluation. 

To support and enhance the capacity of legal sector institutions to implement the programme, a comprehensive Capacity Development (CD) concept has been prepared by the Programme Coordination Office. The realization, financing, and management of the CD concept will be organized through a Technical Assistance Pool (TA Pool). The TA pool will be part of the LSRP Basket, and be managed by the LSRP Programme Coordination Office.

The development of a TA Pool based on the Capacity Development Concept will be carried out under consideration of the Joint Assistance Strategy for Tanzania, and the principles of the Paris Declaration.

2.0 
The Assignment

The purpose of this Consultancy is to establish an operational, comprehensive, coordinated and inter-linked Technical Assistance System, including a pool which will be directly linked to the existing LSRP basket. 

3.0 Objectives of Consultancy:

The objectives of the Consultancy are to establish a Capacity Development (CD) Support System / Facility that is capable of accessing and furnishing technical expertise and professional exposure to develop requisite high-priority capacities to serve Lead and Implementing Agencies of LSRP and the PCO, while building on existing capacities and strengths. It would operate as an integral part of all legal sector institutions and will support timely implementation of the Legal Sector Reform Programme. All proposals for the set up of the CD Support System / Facility will adhere to the principles of the Joint Assistance Strategy for Tanzania (JAST).  Major areas of technical support will be Project Planning, and budgeting according to the MTEF, Procurement, Change Management and Monitoring and Evaluation (including M&E of capacity development itself). The technical support will include the substantive legal and judicial capacities identified as required in earlier assessments. The implementation of this comprehensive technical support programme will result in substantially increased professionalism in all involved institutions, and contribute to the attraction and retention of appropriately qualified, highly motivated human resources to successfully implement the Legal Sector Reform Program.

4.0 The Task / Scope:

The Consultant will establish the detailed and costed TA requirements and establish the proposals for the organizational and managerial structure of a clearly defined CD system (e.g. TA Facility, TA pooling arrangements etc.), linked to the existing LSRP Basket.

The consultant will specifically carry out the following tasks:

(a) Review the literature including all LSRP documents, MTS Vol. I – IV, the REDMA and Ngirwa reports, as well as the report on Service Delivery in the Justice Sector, to re-examine the gaps in human capacities in all implementing agencies.

(b) Re-examine the gaps in human (and other) capacities in all implementing agencies in the light of experience of implementation and new constraints and challenges arising since the previous assessments were completed, taking into account the current priorities expressed by principal Lead and Implementing Agency stakeholders, and the comments of bilateral and multilateral donors to LSRP.

(c) Review, and synthesise lessons from, other similar countries’ experiences of L&JSR programmes (especially their CD aspects).  

(d) Review the mechanisms currently employed for technically supporting capacity development in other sector reforms in Tanzania, and assess the relevance of the lessons from those experiences for LSRP (with particular reference to ‘generic’ programme management capacity development in MDAs: especially programming and budgeting, as well as Monitoring and Evaluation).

(e)  Outline alternative mechanisms (e.g. Facilities, TA Pooling arrangements etc.) for technically supporting the LSRP, and comment upon their advantages and disadvantages given the LSRP institutional environment, and other sector reform experience in Tanzania. 

(f) Recommend an optimal CD support system in view of the above, and indicative priorities for CD support inputs and activities.

(g) Prepare indicative costs for such a CD system, and propose a mechanism for annual budget formulation.

(h)  Provide a detailed outline of the management and administration arrangements for the CD support system.

(i) Define the key selection criteria for various kinds of TA and consultancies.

(j) Suggest optimal disbursement arrangements, required to support the proposed CD system.

(k) Specify methods and frequency of reporting and other forms of information dissemination (monitoring) to guarantee a consistently high quality CD support to the LSRP implementation. 

(l) Work closely with PCO staff as well as the Lead- and Implementing Agencies to put in place a CD system that will ensure optimal capacity development throughout the legal sector institutions, and especially the PCO.

(m) The consultants are also expected to support the PCO in reviewing the operation of the CD support mechanism once it is established, to ensure it is fully functional. In this regard, the consultant will establish the M&E system for the CD mechanism (as described above in the objectives), and may be required to provide after care services (subject to subsequent and supplementary contracting arrangements.

5.0 Expected Outputs:
The Consultant will produce the following: 

(a) Fully fledged Capacity Development Mechanism in line with the LSRP, the Memorandum of Understanding, and the Basket Manual as well as all other objectives of this assignment.

(b) A presentation of the operationalized CD system during a stakeholder workshop.

(c) A summary of workshop proceedings.

(d) Finalized fully complete CD mechanism, to be established within the LSRP basket.

6.0 Methodology

The Consultant is expected to propose an acceptable, efficient and cost effective methodology for executing the assignment. However, the Consultant is expected to undertake a participatory consultation with all relevant stakeholders when undertaking this assignment, and shall be required to work closely with the PCO and the Lead Agencies.

7.0

The Required Expertise
The Consultant will be procured through an open competitive process in accordance with GTZ regulation concerning the procurement of consultants.  The selected Consultant will work in close collaboration with the PCO and other lead and implementing agencies/institutions.

The Consultant will be an internationally recognized Human Resources Specialist, with specific experience in establishing CD mechanisms.  The Consultant must have demonstrable expertise in the economic, gender and poverty dimensions of regulations affecting populace in general, as well as excellent analytical and communication skills, and report writing skills.

The operationalization of the Capacity Development System with a comprehensive implementation mechanism will require a consultant with extensive experience in Human Resource Development. The Consultant should also have extensive experience and knowledge that relate to programme design, management and evaluation of governance reform programmes. 

The Consultant shall have extensive experience of the establishment of TA Pools elsewhere and be capable of feeding international good practices into the recommendations.

8.0 Focal Persons
The Coordinator of the LSRP will be the focal person of the Consultant and shall facilitate accessibility to key officials in the implementing agencies as and when the Consultant reasonably requires such access in order to proceed with the assignment. Link officers in the five Lead Agencies shall be the resource persons of this consultancy and shall jointly provide support services to this consultancy coordinated by the Programme Coordination Office.

The Chief Technical Adviser (GTZ) will ensure that the Consultant is provided with access to office space, an Internet connection (if available), telephone facilities (for local landline calls), photocopier, and use of other day-to-day administration/secretarial services.  

9.0

Time Frame and Reporting
This consultancy is expected to be completed within a timeframe of 30 working days after commissioning. All reports shall be submitted in two hard copies and one soft copy (on CD-ROM) to the Programme Coordinator, Legal Sector Reform Programme. 

10.0
Remuneration:

This consultancy shall be procured under the GTZ regulation for international senior consultants. 

Proposal for a Capacity Development Concept 

for the Implementation of the Legal Sector Reform Program, 

Mid Term Strategy

1. Background

1.1 The Legal Task Force 1996

In 1993 the Government of Tanzania appointed a Legal Task Force (LTF), chaired by Hon. Mark D. Bomani, to undertake an in-depth study of the legal sector in Tanzania. The final report of the Legal Task Force was submitted to the Government of Tanzania in January 1996 and represents the foundation for the Legal Sector Reform Program for Tanzania (LSRP). 

The report led to the formulation of the LSRP: Medium Term Strategy and Action Plans (2000 – 2005). The MTS was reviewed and updated in March 2003 in order to incorporate and address the key national policies and the National Poverty Reduction Strategy. 

The Medium Term Strategy had the following objectives;

(i) Updating and harmonization of the national legal framework,

(ii) Strengthening management coordination of the Sector Institutions,

(iii) Enhancing competence and motivation of the personnel,

(iv) Enhancing independence of the Judiciary and integrity of personnel in the sector institutions,

(v) Improving pre-service training,

(vi) Enhancing access to justice for the poor and the disadvantaged groups, 

(vii) Development and maintenance of physical facilities, and

(viii) Program management, monitoring and evaluation.

The Medium Term Strategy targets, outputs and key result areas have been realigned to provide accountability and cohesion among the implementing agencies and ensure collaboration among key stakeholders. 

1.2 Constraints to Program Implementation

Due to limited local and external financial resources, progress in the implementation of the reform program has been rather slow. As an interim measure to tackle this problem, six development partners (Canada, the Netherlands, Norway, Sweden, Denmark and Finland) jointly funded a “Quick Start Project” in 2001 with a total budget of about USD 3 Mill. Despite delays in design and implementation the project was successful in providing a platform for dialogue between the partners and generating an overall understanding of the various roles and mandates of the implementing partners. The project contributed to the preparation of a Sector Wide Approach by supporting quantification of the key outputs of the Medium Term Strategy (MTS). 

In 2003 the Government of Tanzania and the Development Partners jointly undertook an appraisal of the LSRP: Mid Term Strategy and Action Plan (2000 – 2005) assessing the technical efficacy of the Program and its adequacy for the priority needs in the sector towards accessible justice for all and a modernized national framework. 

Since then efforts have been on going to translate the strategy into a reform program and action plan. In December 2005, the Government launched the LSRP: Medium Term Strategy and Action Plan 2005-2008. This second MTS aims to enhancing timely and accessible justice for all through support to the development of social justice, equality and rule of law through quality and accessible legal services. The MTS is composed of the following components:

1. National Legal Framework

2. Access to Justice for the Poor and Disadvantage

3. Human Rights and Administrative Justice

4. Knowledge and Skills of Legal Professionals

5. Service Delivery Capacity in Key Legal Sector Institutions

6. Program Management, Coordination, Monitoring and Evaluation

The total budget for the Reform is estimated at USD 100 million for a period of three-years.  After the Launch of the Medium Term Strategy, the Government developed detailed implementation arrangements, action plans and cost estimates, which were approved by the Steering Committee and presented at the Donors Forum. 

The Government of Tanzania in consultation with the Governments of Canada, Sweden, Denmark, Belgium and the World Bank approved the Basket Financial Management Manual and signed the Memorandum of Understanding. 

1.3 Problems and Challenges

It is widely acknowledged that reforms are costly undertakings and require proper management and coordination. All five Tanzanian Core Reform Programs (Puplic Service Reform Programme, Local Government Reform Programme, Public Financial Management Reform Programme, Legal Sector Reform Programme, and the National Anticorruption Strategy and Action Plan) are all interlinked, very complex, and therefore require commitment and ownership for effective implementation. Implementers of these reforms as well as beneficiaries are facing enormous challenges as all reforms are organized as sector wide approaches and entail new concepts, procedures, processes and a high consumption of resources (financial, human and technical)

 The most important lesson learnt is that the lack of adequate resources, institutional implementation capacities and ownership retards attainment of goals in reform programs. Shortage of resources has hindered concerted human resources development efforts in the public service for a long time.

During the initial planning phase of the LSRP Mid Term Strategy, several studies were carried out regarding the analysis of capacity gaps within the legal sector institutions. Copies of these studies are available in the PCO, MoJCA.  The studies cover all 15 implementing and lead agencies, and focus on legal and judicial procedural aspects as well as operational aspects of the implementation of the reform.

In addition to the results of the mentioned studies this proposal is based on experiences the PCO team has made during the last three years in working together with the link officers of the Lead and Implementing Agencies. The experience gained through the trainings which were carried out over three years  in project planning, budgeting, SWAp administration and Change Management, formed the base for this Capacity Development Concept. 

The Lead and Implementing agencies differ in function, size and complexity. Despite the differences there are similarities in regard to the question of capacity building needs. To professionally implement the LSRP, operational skills are essential before focusing efforts on legal skills which are also in need. All of these institutions lack the skills which are required to implement the Legal Sector Reform Program and in the long run to cope with the demands of a modern public service. One of the reasons the MTS has not been brought forward are the difficulties of the agencies to produce their activity plans and budgets according to national budget procedures. Most planning departments only have basic knowledge of the complexity of the holistic project cycle. The existing capacities to establish activity plans, directly related procurement programmes and the proper MTEF budgets are limited.  The understanding of the linkages between the Mid Term Strategy, mid term work plans, annual detailed action plans, budgets and procurement plans needs strengthening. 

Therefore operational skills are needed urgently to enable the MDAs to mainstream the LSRP activities into their individual strategic plans, to budget and to implement accordingly. Operational skills needed most are therefore project planning, budgeting and budget management, financial management and control, procurement, and contract management, as well as M&E capacities. 

2. The Proposal for a CD program

2.1. Objective:

The Implementing and Lead Agencies are enabled to implement and manage their contribution to the LSRP. LSRP MDA’s are enabled to deliver a modern public service. 

2.2 General:

An analysis of the past trainings covering the above mentioned priority areas shows that a more systematic capacity development approach is needed to fill the capacity gaps. Problems we are facing through the so far applied piecemeal approach to training are, among others, the absence of formulated objectives and the lack of coordination between MDA’s and development partners.   A concerted and coordinated systematic effort will bring the LSRP on track, create ownership, in the lead and implementing agencies, and will motivate the MDA staff. Improvement of professionalism of the MDA staff will also build up and maintain ownership. Therefore an innovative and complementary approach to capacity building and sustainability is required that not only emphasizes on traditional procedures but also takes into account the development of “soft skills” as there are  creativity, initiative, strong judgment and other behavioral norms. In addition to purely technical skills these soft skills are necessary to create ownership and self-responsibility, and will in the long run provide for service quality and achieving sustainable results. 

Technical Assistance (short term and long term) will provide intimate one-on-one on the job training between a coach/trainer and the beneficiary (MDA staff) for soft skills and professional skills. 

Continuous regular training carried out by professional training institutions in the fields of, planning, budgeting and budget management, financial management and control, procurement and contract management, project preparation, monitoring and evaluation, as well as for data management, and record keeping.

2.3 The proposed Technical Assistance Concept

A. Impact and Outcome

The proposed technical assistance will contribute to a coordinated implementation of the Legal Sector Reform Programme. The outcome will be logical coherent activity plans, budgets and procurement plans. Improved professionalism will lead to an improved sense of ownership amongst the link officers as well as the accounting officers in the lead and implementing agencies regarding the LSRP activities. 

B. Methodology

Two international consultants for each lead agency will be recruited to provide long term technical support (two years renewable) to the respective link officers in relation to:

· Planning and budgeting, monitoring and evaluation

· Procurement

To enable the lead and implementing agencies to implement and manage the Legal Sector Reform Programme, the main responsility of the TA will be the transfer of knowledge. The consultants will accompany the process, providing their knowledge and guidance to improve planning and budgeting capacities of the link officers. Based on the assumption that the relationship between the assister and the assisted affects the degree to which expert knowledge is used in the local situation, intensive interaction between the link officers and the consultants is the main tool. The consultants will act as process coaches and agents of change in order to gain the respective soft skills as mentioned above. 

In our experiences the particular transfer of knowledge only then ends also in change of attitude if we can gain commitment to change at top level of the key institutions. On top of this the LSRP relies on continuity not only in regard to personnel but also in regard to time and financial resources. Therefore it is very important to get the full support of the respective directors and permanent secretaries. We suggest therefore that the directors and Permanent Secretaries will be fully included in the selection processes of the consultants and that the consultants together with the link officers are directly responsible to the respective director/PS. 

In addition three posts of TA in project planning, monitoring and evaluation, and procurement should be established under the Coordinator of the Legal sector reform within the Program Coordination Office (PCO). These experts will act as the implementation task force assisting all planning departments in the Lead and Implementing agencies. The TA experts as well as the contract personnel will then provide on the job training and daily advise as well as coaching to all planning staff in all legal sector institutions. In addition the task force will carry out workshops with additional consultants on all projects related issues. Terms of Reference for these advisors are already developed and are attached to this paper. (See Annex 1)

In order to ensure a continuous training of the same standard the PCO shall develop standard training programs on the following subjects:

· Budgeting and Budget Management

· Financial Management and Control

· Procurement and Contract Management

· Project preparation, monitoring and evaluation

· Data collection, information management and record keeping

Internationally reputed institutions qualify to conduct the above mentioned training courses.

The standardized courses ensure a common standard of training for a long-term training cycle. The PCO as well as the Lead Agencies will then be enabled to conduct trainings with the pre qualified training providers in a much faster way.

The PCO will commission selected training institutions to develop standardized training modules on the above-mentioned subjects. In a second step a call for tender will be launched for the implementation of these training modules inviting private and government training providers. Chosen institutions will be pre qualified to deliver these standardized courses. The PCO as well as the lead agencies now can select training modules/institutions according to the MDAs’ priorities and needs.

C. Coordination of the CD Program

Overall coordination of the trainings and the Technical Assistance will be carried out through the Program Coordination Office. The Programme Coordinator together with the Chief Technical Adviser will supervise all training and Technical Assistance activities.
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LEGAL ISSUES IN LGRP

Two aspects of LGRP relate to legal issues: 

1. ‘Decentralisation by devolution’ (d-by-d in current parlance) implies both Constitutional and significant legal changes. The former relates to the perceived need to consolidate the status powers, not just the existence of Local Government Authorities in the Tanzanian system of government. The Policy Document foresees a ‘directive policy principle’ in revisions to articles 145 and 146 of the Constitution. 

2. There are also major legal implications in the changed roles and relationships of sectoral policies and Ministries in relation to local governments (LGAs). The Local Government Act of 1999 implies that sector policies and laws will change to accommodate future emphasis on central Ministries’ responsibilities for policy formulation, service standards-setting and monitoring of the execution of services and policies by local governments. This involves a substantial change from current arrangements where sector Ministries are themselves heavily engaged in service delivery. There are also policy and legal changes implied in the management of civil servants: the 1999 Act indicates that the personnel of local authorities will enjoy a status and conditions of service distinct from central government employees, and that LGAs will have autonomy in their hiring, conditions of service, and deployment. This was later over-ridden by the 2002 Public Service Act which created a Unified Public Service (later in turn over-ridden by an Act 19 of 2004 proposed by PO-RALG). This gives LGAs power to appoint all staff below Council Director.

Legal Changes

The history of the (protracted and still incomplete) process of revision of policies and laws pertaining to the delivery of principal social services (education, health, agriculture, water supply for example) illustrates how technical changes are relatively easily accomplished, but how difficult it is to finalised required changes because of affected Ministries’ reluctance to relinquish powers and resources in fulfilling d-by-d policy requirements. This graphically illustrates how essentially political the devolution process is. The latter involves, and is dependent on, political will to carry through reforms of the way central government relates to local government, and indeed, to the citizenry of Tanzania at large. 

After nearly ten years since the promulgation of the LG Act of 1999, and despite an inter-ministerial Legal Harmonisation Task Force (LHTF) being formed in 2001, and its playing an important role in commissioning studies of how and where changes were required in sectoral legislation to accommodate the policy on devolution, progress with making substantive changes in the policies and laws governing delivery of basic social services in Tanzania has been limited.
 Resistance from sector Ministries led to proposed changes remaining ‘on the drawing board’ and never being taken forward as Bills for legislative processing. Furthermore, inappropriate new policies and legislation have been proposed and passed with negative effects on the devolution policy.

A review of LGRP in 2004 noted not only very limited progress in making changes to sector laws, but a persistent tendency for new sector policies, laws (and even development partner funding practices) to run counter to the spirit of devolution, and to contradict or undermine the intent of the 1999 Local Government Act. For example, a Working Paper for the 2007 Review
 notes that ‘it is clear that PO-PSM currently proceeds with work in support of policy and legal review with marginal or no involvement of PMO-RALG / LGRP yet the majority of public servants are today supposedly employed by LGAs.’

In 2006, two major working sessions organised by LHTF forged a new consensus to form Ministerial Technical Committees to review respective laws. In 2007 there was another manifestation of decisive leadership when ‘fast tracking’ was directed by a Meeting of Ministers and Permanent Secretaries under the chairmanship of the President (the Ngurdoto Meeting). This paved the way for the Chief Secretary to call for the ‘fast-tracking’ of implementation of devolution, and speedy resolution of outstanding issues – amongst others, the legal changes implied in the devolved local government arrangements, to be tackled by Ministerial Task Forces in co-operation with the Attorney General’s Chambers and PO-RALG.
 

The fate of current activities on effecting policy and legal changes to accommodate devolution is therefore uncertain. Consultations with the (outgoing) LGRP Programme Manager indicated that changes in key laws (for example covering the complex education sector) are still pending, despite the 2007 ‘push’ from Ministers and the Chief Secretary.

Implications for LSRP?

It is also noteworthy that the MTS of LSRP is silent (in Key Result Area 1 – the National Legal Framework) on the issue of legal implications of this major development policy – devolution. It remains to be seen whether the pending review of the MTS will result in more tasks concerned with devolution – related legislative reform being taken on board by LSRP in future.

Our discussions with the Chair of the Law Reform Commission indicated that an imminent ‘scoping’ consultancy to assess which major bodies of law needed review, would indeed encompass the implications of ‘Decentralisation by Devolution’, and incorporate them into the LRC work-programme. 

ANNEX 5

Analysis of Capacity Development – related Elements of the MTS

We have studied the recent LSRP Review Report and analysed its record of progress with those MTS Work-plan elements most related to Capacity Development. The purpose of this exercise was to identify where the principal non-progressing CD-related elements were, with a view to analysing whether they share any characteristics. This analysis provides the basis for formulating:

· Future priorities for attention in the CD System, and 

· A ‘menu’ of possible approaches to capacity development which the LSRP CD System will in future have to employ in order to address these ‘immobile’ MST elements.

There are well over 25 major MTS Outcomes and/or Outputs related to Capacity Development which have not progressed - or have progressed with (according to the Review) certain shortcomings. 

We denote six categories these non-delivering Outcome/Output/Activity areas, and list the KRA/Outcome/Outputs accordingly. NB: these categories are not ‘water-tight’ or mutually exclusive (i.e. some MTW Work-plan items could figure in several categories).

1.
Capacity Support to, and Strengthening of Single Institutions 

This category includes:

i. Capacity Development of the Law Reform Commission (Phase III) (KRA 1, Outcome 3 Output 1)

ii. Training of Justice Administrators in Speedy Dispensation of Justice involving the Poor and Un-represented (KRA 2, Outcome 1, Output 5)

iii. Capacity Development of the CHRAGG (KRA 3 Outcome 2)

iv. Establishment and Capacity Development of the Secretariat for the Council of Continuing Legal Education (KRA 4 Outcome 1, Outputs 1&2)

v. PCO cf its capacity to perform the Secretarial Role for Committees?

2.
Capacity Support to, and Strengthening of Single Target Groups

i. Assistance Programme for Ward Tribunals (KRA 2, Outcome 3, Output 1) 

ii. Assistance for Administrative Tribunals (KRA 3 Outcome 4)

iii. Training for Paralegals (KRA 2, Outcome 2, Output 10)

iv. Training in Human Rights for Law Enforcement Officers (KRA 3 Outcome 1 Output 3)

3.
Complex CD Involving Collaboration between Inter-linked Organisations, Institutions or Departments 

For example:

i. Strengthening Legislative Processing Agencies (KRA 1, Outcome 3, Output 3)

ii. Training for Improvement of Management Capacities for Improved Case Flow (KRA 2, Outcome 1, Output 7)

iii. Enhanced Legal Aid and Dissemination of Legal Information (KRA 2, Outcome 2)..(10 Outputs incl. Training of Paralegals)

iv. Juvenile Correctional Policies and Legal Framework (and related IEC) (KRA 2, Outcome 3, Outputs 4 and 5)

v. Training for LAs and IAs in Programme Cycle Management (NB Some done, but generally agreed needs systematizing

vi. Co-ordination Mechanism for Key Sector Institutions (KRA 5 Outcome 1 Output 1)

4.
Capacity Development (including Training) for Legal Sector Training Institutions
Included here are:

i. Training of Academic Staff in Specific Areas (KRA 4 Outcome 1)

ii. Action Plans for Training Institutions (KRA Outcome 1 Outputs 4&5

…including for

iii. Continuing Legal Education (KRA 4 Outcome 3, Output 1)

iv. Police and Prisons Academies (KRA 4 Outcome 3, Output 2)

5.
Capacity for Information Generation and Dissemination
This category might include:

i. Aspects of the Legal Aid Literacy Network establishment and functioning (KRA 2 Outcome 2, Outputs 6 &7)
ii. Guidelines, Booklets for Training in Human Rights for Law Enforcement Officers (KRA 3 Outcome 1 Output 1 &2)

iii. National Education Campaign in Human Rights (KRA 3 Outcome 1 Output 4)

iv. Juvenile Justice IEC (KRA 2, Outcome 3, Output 5)

v. Awareness Raising on Administration of Justice (KRA 3 Outcome 3 Outputs 1-5)

vi. IEC for LSRP (KRA 6 Outcome 4)

6. Enhancing Ownership and Leadership of LSRP and its Key Components
This is a clear implicit capacity implication of the Review Report conclusions. Only some of the MTS items relate to it. For example:

i. CD in Change Management (KRA 6, Outcome 5) (NB Some done, but generally agreed needs systematizing)

It is likely that the future CD System’s strategy will need to address this latter overwhelmingly important deficiency, in ways which still need to be defined, but which will represent its ultimate challenge. We dwell on this elsewhere in the report.

ANNEX 6

LEGAL SECTOR REFORM PROGRAMME

INDICATIVE SKELETON TERMS OF REFERENCE

IMMEDIATE SUPPORT TO LAS AND IAS

IN FINALISING

LSRP ANNUAL PLANS AND PROGRAMMES

FOR 2008/9 TFY
Objective of the Consultancy

In close liaison with the staff of the Programme Coordination Office, this consultancy will provide immediate assistance to the lead and implementing agencies of LSRP, on-site and collectively, in drafting justifications and rationales for plans and programmes already drawn up as their budgetary components of LSRP in 2008/9, and helping them to re-validate their proposed activities. It will likely involve a team of consultants. The aim is to generate adequate documentary evidence, explanation and justification to facilitate rapid and positive processing of these workplans within government (MoFEA) and Development Partners.  Although this is a short-term consultancy, it will also lay the groundwork for two later activities:

· Developing a plan for streamlining the production of workplans in the future so as to reduce the time involved and improve the chances of them being accepted more quickly, and

· In cooperation with the capacity development consultant, developing a plan to help link officers better understand their role in the production of plans and how to meet the requirements for plans.

Main Tasks

1. Develop an in-depth understanding of the parameters of the LSRP 

a. through review of the documentation including the Medium Terms Strategy 2005 (Volume 1), Review Report June 2008, the Basket Financial Management Manual, and narrative and tabular work-plans of all LSRP participating institutions, and 

b. through consultations with PCO LSRP and the lead development partner (CIDA) on past experience of and feedback provided to IAs on previous plans and budgets for LSRP.

2. Develop an understanding of the problems with the workplans and their past history through discussions with the PCO, MoFEA (Department of Budget) and the lead development partner.

3. Review work-plans produced by other sector reform programmes (PSRP and LGRP in particular) to identify the desirable characteristics and qualities sought by government authorities and development partners.   

4. For each IA plan and budget, identify with PCO staff likely ambiguities, questions arising, or unclear issues which need to be addressed in order to facilitate subsequent processing within government and DPs.

5. In cooperation with PCO staff, facilitate a one-day workshop where the analysis and questions developed in point 4 are presented in terms of strengths and challenges and where there is opportunity to discuss with each implementing agency its individual plans.  This should be accompanied by suggestions as to where and how progress reports on earlier activities should be strengthened including justification, elaboration and clarification. The consultants should identify activities which are inadequately developed, verify their priority and request further information if appropriate. 

6. Along with PCO staff, visit each IA to discuss their response to the points raised in the workshop. Interview key staff involved, request information on progress of earlier activities, and note justifications and explanations provided, especially if these involve interaction or inter-relationship with another activity within the planned programme, or another IA. This may require a proactive approach to fill in blank spots with the consultants probing for information and perhaps even capturing it on paper in a way that will meet the requirements of both government authorities and development partners.

7. Work with PCO staff to ensure that drafts are returned to IAs (cc’d to PCO) for correction and comment, amended based on their suggestions, resubmitted to IAs for checking and final approval, and finally submitted to the PCO coordinator.

8. In cooperation with PCO staff, identify common issues arising in the responses of IAs to consultants’ questioning in interviews, common misconceptions or mis-understandings, and summarise implications for future IA capacity development inputs (in the form of training, technical assistance, guidelines, manuals etc.). 

Required Expertise of Consultants

The consultant team proposed should possess the following skills and experience:

1. Recent experience of the annual planning and budgeting process of the Government of Tanzania using its current systems and guidelines.

2. Familiarity with at least one of the GoT’s current sectoral reform programmes.

3. Skills in project and programme appraisal or preparation of feasibility studies.

4. Excellent facilitation skills

5. Proven experience in interviewing to obtain information, and analytical abilities (both in terms of quantitative and qualitative information).

6. Proven abilities to write succinctly, persuasively, and clearly, under time pressure.

7. Abilities to engage a wide range of governmental and non-governmental stakeholders of a range of backgrounds and abilities in a non-confrontational, collegial manner.

ANNEX 7

LEGAL SECTOR REFORM PROGRAMME

INDICATIVE SKELETON TERMS OF REFERENCE

CAPACITY DEVELOPMENT AND TRAINING SPECIALIST(S)

Objective of Assignment

There are several types of capacity development inputs either in the pipeline or planned to support the implementation of the LSRP but there is as yet no overall vision with coherent activities that interconnect. Activities foreseen at this time include considerable short-term training sessions for the LAs and the 15 main implementing agencies (IAs) and the Programme Co-ordination Office (PCO), and technical assistance. The objective of this assignment will be to facilitate the development and implementation of a coherent yet flexible programme of capacity development activities to further the implementation of the MTS. This will involve re-validating earlier capacity and training needs analyses.

The person(s) will also be responsible for working with permanent public service personnel in the PCO to design and commission capacity-related studies, public information and communication materials and campaigns (including those related to success stories in LSRP), as well as taking forward, in conjunction with the PO-PSM office, recommendations of the recent Review of LSRP, concerned with performance appraisal aspects of the LSRP’s integration into the responsibilities of Implementing Agencies (IAs).

Main Tasks

1. Develop an in-depth understanding of the capacity development successes and challenges within the LSRP 

a. through review of the documentation available including the Medium Term Strategy,  the Ngirwa report, the REDMA report, the Legal Services Delivery Report of 2005/6, the Annual Review of June 2008, and the Report on Capacity Development Issues and Approaches June 2008,  and 

b. through consultations with the PCO, the development partners and the IAs including their views on the validity of observations and recommendations made in these materials concerning capacity development and training.

2. Review the experience of other key reform programmes in Tanzania (PSRP and LGRP in particular).

3. Working with others in the PCO, develop proposals for approaches to addressing capacity issues within the LSRP and those to be avoided for discussion.

4. Bearing in mind the June 2008 CD study, help to propose a framework for a capacity development plan for LSRP for discussion at the TCC and JPIRC.

5. Facilitate the recruitment and selection of incumbents for TA posts still in the pipeline or planned to support LSRP.

6. Encourage TA to reflect on their own roles in capacity development and how they can address it more effectively.

7. Collect information on successful approaches to capacity development both within LRSP and more broadly.

8. Help to design and implement individual activities with the assistance of other staff in the PCO, the LAs or the IAs as appropriate. This includes drafting Terms of Reference for consultant support with the design and delivery of training programmes and any other CD activities proposed by IAs and/or the PCO which falls within the LSRP capacity development plan. 

9. In cooperation with the M&E adviser, help to monitor capacity development activities, especially follow-up of training programmes to assess changes in behaviour of trainees. 

10. If baseline assessments are implied as part of the previous item, commission them in consultation with the IAs concerned and the PCO.

11. Where appropriate, provide support and guidance on capacity issues to TA operating in LSRP.

12. In cooperation with other advisers, prepare an induction training and information ‘package’ to equip newly-recruited or assigned staff in IAs (including programme-management staff) or the PCO itself with the information needed to fulfil their duties connected with annual work-planning, procurement planning, progress reporting, and monitoring of their LSRP-related activities. The CD adviser would be expected to contribute particularly to the presentational aspects of such a package. 

13. Liaise with the senior reform and legal advisers on their observations and suggestions for reform, leadership and management skills training and coaching implied by their work with senior management in the various IAs (including the MCAJ itself).

14. Liaise with the PPRA on developing training in procurement for IAs to supplement that already provided under PPRA auspices.

15. Help to ensure that performance appraisals take into account LSRP duties and , where appropriate, contributions to strengthening the capacity of the system to implement the MTS.

Required Expertise of Consultants

1. Experience in the management of capacity development and training dimensions of other reform programmes in Tanzania.

2. Knowledge of the latest thinking on capacity development.
3. Knowledge of the range of capacity development and training service providers available in Tanzania and the Eastern and Southern African region.
4. Proven abilities in the needs analysis for, and design of, participatory behaviour change, and skills-oriented training programmes for public, private of NSA participants in the region and preferably elsewhere.
5. Vision, dynamism and drive.

6. Excellent interpersonal and teamwork skills and attitudes.

7. Ability to support and mentor staff in PCO and other legal sector organisations.
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LEGAL SECTOR REFORM PROGRAMME
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1. SENIOR REFORM ADVISER 

2. LEGAL AND JUDICAL SECTOR STRATEGY ADVISER

Background
The LSRP is both an institutionally complex legal and judicial institutional development programme  requiring co-ordinated implementation in nearly 20 heterogeneous institutions (government, judicial, professional, academic, security, and Non-State Actors). It also involves reforms – major changes in the orientation of officials to be more motivated towards facilitating better access to justice for underprivileged people, to more efficient service delivery, and to mitigate some of the inflexibility, remoteness and insularity which tends to characterise such institutions. International experience indicates that the ‘sector’ and its performance are notoriously difficult to influence in directions favourable to the poor and vulnerable.

Consultations during the present mission indicate that top-level policy- and decision-makers would welcome the advice of two types of senior professionals:

· an internationally-experienced legal professional who has steered similar reforms elsewhere;

· a retired senior civil Tanzanian civil servant with a proven track record of forging and driving forward reforms in the Tanzanian government context.   

Both types of adviser are to be retained on an intermittent basis, under framework ‘call-down’ contracts with the PCO LSRP. They will offer complementary comparative international and reforms advice to senior LSRP professionals, as required and requested.   

Their role will have important similarities: 

Role:  To provide advice and mentoring on how to implement key areas of legal reform agenda: from international experience, and/or from a Tanzanian government institutional perspective 

Specific duties:

· Provide information and advice to senior Tanzanian colleagues on specific legal and reform issues, taking into account  the experience of other organizations in Tanzania and in other countries

· Provide guidance on identifying action priorities, and the steps required to plan and implement key reform priorities

· Act as a sounding board for ideas put forward by Tanzanian colleagues 

· Help map out future strategies

· Help organize strategy meetings

· Help identify and mould ‘change champions’

· Help organize change management sessions for senior managers in the system including identifying appropriate trainers to give the sessions

· Train other mentors within the system

EMPHASIS IN QUALIFICATIONS VARIES BETWEEN ADVISERS

Qualifications

· Legal training in a Commonwealth country

· International credibility as a result of extensive and recognized legal experience, including in reform of the legal sector

· Excellent management skills

· Ability to coach/mentor 

· Strong interpersonal and intercultural skills

· Flexible and innovative thinker, with ability to draw on diverse elements and contacts and take risks

Recruitment and Selection Process

For these senior coach(es): face to face interviews / selection boards and processes in Tanzania must be used: if necessary they should be budgeted for. It is essential that the senior officials whom the advisers will work to are content with the candidates.










Box 2: 	Elements of capacity





Individual competencies The mindsets, motivations and hopes of individuals which make crucial contributions to capacity, no matter how complex the system. 





Group capabilities The collective skills or aptitudes that allow an organization to carry out a particular function or process. 





System Capacity  The overall ability of an organization or system to create public value.  This capacity emerges over time in a number of ways. The system, as it develops, can handle more complexity with more effectiveness over a sustained period of time. Individual skills improve and become more diverse. System capabilities become more varied, more effective, more institutionalized and embedded. The assets and resources of the system also become more varied over time including both tangible and intangible elements. And finally, the system puts in place relationships and partnerships with outside groups and pools of resources that allow it to develop its capacity. Capacity as an overall property of the system emerges through the interactions of all these elements. 


Source:  Baser and Morgan, 2008








� According to a recent article in the Citizen newspaper.


� We devote several subsections to this issue in the main body of the report.


� See Box 4 for a good example of the application of TA to institutional change in Rwanda.


� Ministry of Justice and Constitutional Affairs, 2008a 


� Page 3, volume 1. 


� Page 4, volume 1.


� Page 9, Ministry of CAJ 2008


� Page ix, Wangwe et al


� Brinkerhoff 2007 page 17. 


� First-order changes are those relating to the formal aspects of a system such as structure and the configuration of tangible assets. 


� Second-order or ‘deep changes’ involve altering mindsets, patterns of behaviour, the degree of legitimacy and the relationship between the formal and the informal or ‘shadow’ system. 


�  Often, those who complained about poor dialogue and slow response in LSRP, compared this experience unfavourably with their bilaterally funded programmes - involving the same development partners!


� Foster 1999


�Ibid, point 127-9. 


� Research done on the total emolument package suggests that public servants make a total package that is comparable or better than that of private sector employees.  Titsworth


� They were made under the Selected Accelerated Salary Enhancement programme (SASE) which was abolished by the GoT. 


� According to a recent article in the Citizen newspaper.


� Land 2007


� Including Prime Minister, the Chief Justice, the previous Minister of Justice and the Permanent Secretary MoCAJ. 


� LSRP 2008 point 3


� Ibid, commenting on paragraph 137 of the draft Review Report.


� This LSRP experience was compared by one trainer unfavourably with a more positive experience with forestry staff  in the same planning and budgeting training. They came from a single organisational entity; they came in groups; the trainer was able to explore their work beforehand (and therefore learn about their practical challenges), and there was follow up thereafter with practical handbooks on Planning and Budgeting and Communication. 


� Incidentally, many of the thirty such ZRT trainers’ contracts will be ending on or about 30th June when Phase I of LGRP comes to a end. It is unclear what Phase II will require from ZRTs, nor is it clear when it will be able to start since the Development Partners have yet to commit resources formally to it. Therefore some members this group may be available for hire to support LSRP if the Capacity development System is formalised soon.   


� The German consultancy In-Went is assisting with this currently.


� It is important to note that our consultations also reveal acknowledgement of the need for external TA at Permanent Secretary level in reforming and LSRP-participating institutions. For example, the reform-minded Inspector General of Police is reportedly open to relevant external TA. 


� World Bank (2005) 


� United Nations (2008)


� See Armytage 2006 and two perspectives from Ugandan experience separated by 3 years: Sserumaga (2003) ‘the absence of baseline data at the initial stages of developing the (LJR) Sector Strategic Investment Plan hampered the ability to articulate clearly the rationale for the developing programme’ …’it is also clear that when dealing with various stakeholders of differing skills and interests, concrete data is the most efficacious manner in which to make and effective argument.’ (emphasis not in the original); Odoki (2006) ‘baseline data provides concrete data as the most credible way to make effective arguments for development of a SWAp, and which in turn informs planning.’ 


� See MCAJ Kenya 2007. It envisages the strategy encompassing democratic governance, the rule of law, gender equality, democratic decentralisation, and intergenerational and social equity, with five demand-led policy themes: good governance, zero tolerance of corruption, respect for human rights, accessible justice for all, and safety and security in public and private spaces. These are in turn ‘enabled’ by supply side factors including: the SWAp (which represents the ‘rules of the game’, Strategies Values and Cultures, Structures, processes and systems, and Capabilities, skills and staffing.


� European Commission 2007


� Many of these insights from Uganda relate to sector strategic and system capacity issues. They are laid out here because they are comparisons with the Tanzanian experience, and may pose useful lessons.


� Sserumaga 2003 notes that education health and agriculture are the priority sectors for the PEAP: these attract most political lobbying not JLOS. 


� Joint Leadership and Steering Committee  (chaired by the Chief Justice with Ministers of Internal Affairs and J&CA as members) meets annually; at technical level a Steering Committee chaired by Solicitor general and PSs as members meets quarterly. The Technical Committee (management staff) meets two-monthly.


� Criminal justice; land justice; family justice; commercial justice; Budget Working Groups.


� See Sserumaga paper referenced above. 


� Odoki 2006 


� The ‘Chain-Linked’ Pilot programmes for better co-ordinated handling of court cases at District level were well-documented and publicised in Uganda: this illustrated advantages of agency co-operation clearly.


�  American Bar Association – Central European and Eurasian Law Initiative 


� The International Records Management Trust (based In London) has worked with PO-PSM in the context of the PRSP, and is familiar with Tanzanian conditions. 


� This sentiment was expressed by Gerry Helleiner in a workshop as early as 2005.  See Helleiner, 


� Agha and Williamson 2008, page 4. 


� We learn that the proportion of overseas scholars who return is high in Tanzania. Some have clearly become leaders in the legal and judicial sector.


� We heard encouraging information from several legal specialists about the past existence and activity of the Public Legal Education Committee which – while dormant currently for want of funding for expenses – used to produce regular radio programmes (for broadcast on Tanzania Radio) called ‘Know Your Court’. The members of this network are ‘Change Agents’ in waiting! 


� See Section 3.6 above for an indicative ‘menu’ of CD activities and approaches, which could be included in such a plan, beyond those mentioned in this tabulation. 


� We are confused as to whether this recommendation from the Annual Review was agreed to or not, from our reading of the Extraordinary Minutes of the JPIRC called to discuss GoT and DP reactions.


� The members of JPIRC are the Deputy Attorney General/PS of the MCAJ, the PS of Home Affairs, all Chief Executing Officers for the implementing agencies receiving funds for programme activities from the basket fund, the Programme Coordinator of MCAJ, the Programme Administrator/Accountant and the Development Partners. 


� Page 27, Financial Manual


� Page 39-40), Ibid. 


� We heard allegations that some consultants hired for LSRP have been asked to make payments to public servants who have influence on the processing of invoices on their contracts.  This is unfortunately not unknown in other countries. It would be doubly unfortunate if it became entrenched practice in LSRP as it would prejudice implementation of a crucial national reform programme.


� For example, a letter to the editor of the Citizen newspaper June 26 cited over Tsh 300 billion being earmarked for ‘allowances’ for civil servants in the budget for 2008/9. 


� The source of this information was OP-PSM. Since allowances represent a significant percentage of the budget for the draft LRSP work-plans for 2008/9, any practical restrictions on their use would undoubtedly decrease disbursements from the basket fund.


� All contracted consultants starting earliest January 2009 because contracting and mobilisation would take at least 6 months from July 08.


� A Health Bill is under parliamentary consideration; the Planning Laws of 2007 cater for LGA’s role. However, a new Education Bill was not taken forward. 


� The final 2007 Review Report was never formally accepted by Government.


� Meeting of PSs and Deputy PSs under Chief Secretary Chairmanship, January 2007 in Dodoma.


� It must be decided if one or more persons are required for promoting and designing CD activities. Table 1 proposes a national consultant backed up by an expatriate intermittently…ie this would imply two CD-related ToRs. Table 2 costs both inputs.
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